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U.S. Customs Service 


Treasury Decisions 


(T.D. 86-108) 


Approval of Coastal Gulf & International, Inc., To Gauge 
Imported Petroleum and Petroleum Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of approval. 


SUMMARY: Pursuant to § 151.43(b), Customs Regulations (19 CFR 
151.43(b)), Coastal Gulf & International, Inc., P.O. Box 1156, Don- 
aldsonville, Lousiana 70346, has applied to Customs for approval to 
gauge imported petroleum and petroleum products. It has been de- 
termined that Coastal Gulf & International meets all of the re- 
quirements to be a Customs approved public gauger. 

Accordingly, the application of Coastal Gulf & International, 
Inc., to gauge imported petroleum and petroleum products in all 
Customs Districts is approved. 


EFFECTIVE DATE: June 4, 1986. 


FOR FURTHER INFORMATION CONTACT: Roger J. Crain, Tech- 
nical Services Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-2446). 


Dated: June 5, 1986. 
RoGEr J. CRAIN, 
Chief, Technical Section, 
Technical Services Division. 


[Published in the Federal Register, June 12, 1986 (51 FR 21434)] 
19 CFR Parts 4, 6, 24, 111, 123, and 145 
(T.D. 86-109) 


Amendments to the Customs Regulations Regarding Users Fees 
for Customs Services 


AGENCY: U.S. Customs Service, Department of the Treasury. 
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ACTION: Interim regulations. 


SUMMARY: This document amends the Customs Regulations on 
an interim basis to provide for the payment of specific fees to Cus- 
toms for the processing of persons, aircraft, vehicles, and merchan- 
dise arriving in the U.S., as well as for the payment of an annual 
fee by customs brokers. These fees were authorized as part of the 
recently enacted Consolidated Omnibus Budget Reconciliation Act 
of 1985 and must be paid in exchange for a variety of services per- 
formed by Customs officers relating to the arrival of commercial 
vessels of 100 net tons or more; the arrival of commercial trucks; 
the arrival of railway cars; the arrival of many private vessels and 
aircraft; the arrival of passengers (with certain exceptions) aboard 
commercial vessels or aircraft; the preparation of documentation in 
connection with dutiable mail entries; and an annual fee from cus- 
toms brokers. The amendments are being made on an interim basis 
due to the limited period of time available to initiate these changes 
before the law becomes effective. However, any written comments 
received will be considered before a final rule is issued. 


DATES: Interim regulations effective on July 7, 1986. Written com- 
ments must be received on or before August 11, 1986. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Control Branch, Cus- 
toms Service Headquarters, Room 2426, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 


Operational Aspects: Charles Davies, Office of Inspection and Con- 
trol (202-566-9425). 


Legal Aspects: Arthur I. Rettinger, Office of the Chief Counsel, 
(202-566-2482). On carrier fees, John A. Mathis, Office of Regula- 
tions and Rulings, (202-566-5706), U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229. 


Accounting Aspects: Robert Hamilton, National Finance Center, 
(317-298-1308), c/o Revenue Accounting, P.O. Box 68901, Indianap- 
olis, Indiana 46278. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 13031 of the Consolidated Omnibus Budget Reconciliation 
Act of 1985 (the Act, Pub. L. 99-272), establishes a schedule of fees 
chargeable to users of various services provided by the Customs 
Service in connection with the processing of persons, aircraft, vehi- 
cles, vessels, and merchandise arriving in the U.S., as well as for 
the payment of an annual fee by customs brokers. In addition to 
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established specific fees, the Act sets forth certain limitations or 
conditions concerning the collection of fees, and authorizes the pro- 
mulgation of such rules and regulations as may be necessary to 
carry out the provisions of the new law. 

Prior to enactment of this legislation, Customs had no general 
legal authority to collect fees for the processing of persons, aircraft, 
vehicles, vessels, and merchandise arriving in or departing from 
the U.S. Customs does, however, have specific authority to charge 
fees under certain limited circumstances, such as when providing 
pre-clearance of passengers and private aircraft, when such serv- 
ices are of special benefit to particular persons. Customs also has 
authority to assess fees on operators of bonded warehouses and for- 
eign trade zones and on the entry of vessels into ports. Further, 
Customs has authority to collect the navigation fees specified in 
§ 4.98, Customs Regulations (19 CFR 4.98). Finally, Customs is au- 
thorized to receive reimbursement from carriers for overtime serv- 
ices provided during non-business hours, and reimbursement from 
local authorities for services provided to certain small airports. 

By the terms of the Act, the Congress has given Customs the au- 
thority to collect fees for services provided in connection with: 

(1) The arrival of commercial vessels of 100 net tons or more. 

(2) The arrival of a commercial truck. 

(3) The arrival of railroad cars, whether passenger or freight. 

(4) The arrival of private vessels or aircraft. 

(5) The processing of dutiable mail for which Customs prepares 
documentation. 

(6) An annual fee for each customs broker permit held by individ- 
uals, partnerships, associations, or corporate brokers. 

(7) The processing of each passenger aboard a commercial vessel 
or aircraft arriving from outside the U.S. 

Fees for several of the above categories of services are subject to 
certain limitations which are detailed later in this document. How- 
ever, one example of a limitation merits special mention. Pursuant 
to 46 U.S.C. 104 (see § 4.94, Customs Regulations (19 CFR 4.94)), 
pleasure vessels from certain nations are granted cruising licenses 
which exempt them, after they report their first arrival to Cus- 
toms, from formal entry, from filing manifests, from obtaining per- 
mits to proceed between ports of the U.S., and from clearance for a 
period of one year. Although there is no specific exemption for 
such vessels in the Act, neither is there an indication that the Con- 
gress intended to revise 46 U.S.C. 104, which specifically exempts 
such vessels from “charges for entering or clearing, dues, duty per 
ton, or tonnage taxes.” Thus, and administrative exception is being 
made. Owing to the mid-year implementation date for these new 
requirements, it has been decided that for the calendar year 1986 
only, the annual one-time fee for private vessels and aircraft will 
be $12.50. 
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The main body of the amendments will appear as new §§ 24.22 
and 111.96, Customs Regulations (19 CFR 24.22 and 111.96), with 
appropriate cross references added to the following parts of the 
Customs Regulations. 

(1) For commercial vessels and passengers—Part 4, Customs Reg- 
ulations (19 CFR Part 4). 

(2) For private aircraft and commercial aircraft passengers—Part 
6, Customs Regulations (19 CFR Part 6). 

(8) For railroad cars and commercial trucks—Part 123, Customs 
Regulations (19 CFR Part 123). 

(4) For mail entries—Part 145, Customs Regulations (19 CFR 
Part 145). 


CoMMENTS 


Before adopting the interim regulations as a final rule, Customs 
will give consideration to any written comments (preferably in trip- 
licate) timely submitted. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 CFR 
1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), on 
normal business days between the hours of 9:00 a.m. and 4:30 p.m. 
at the Regulations Control Branch, Customs Service Headquarters, 
Room 2426, 1301 Constitution Avenue NW., Washington, D.C. 
20229. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 
PROVISIONS 


The statutory effective date for collection of user fees is July 7, 
1986. In light of the limited deadline imposed upon Customs to im- 
plement these changes, it has been determined that, pursuant to 5 
U.S.C. 553(b\B), notice and public procedure is impracticable. For 
the same reason, pursuant to 5 U.S.C. 553(d\(3), we are dispensing 
with a delayed effective date. However, before adopting final regu- 
lations, consideration will be given to all written comments timely 
submitted. 


E.O. 12291 AND REGULATORY FLEXIBILITY ACT 


Because the amendments do not meet the criteria for a “major 
rule” within the meaning of § 1(b) of E.O. 12291, Customs has not 
prepared a regulatory impact analysis. 

Because no notice or proposed rulemaking is required for these 
interim regulations, the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seg.) do not apply. 


PAPERWORK REDUCTION ACT 


The collections of information contained in the interim regula- 
tions have been submitted to the Office of Management and Budget 
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pursuant to the Paperwork Reduction Act of 1980 (44 U.S.C. 3507). 
Notice of OMB action will be published in the Federal Register. 


List oF SUBJECTS 


19 CFR Part 4—Cargo vessels, Passenger vessels, Vessels, Yachts. 

19 CFR Part 6—Air Carriers, Aircraft. 

19 CFR Part 24—Accounting, Taxes. 

19 CFR Part 111—Administrative practice and procedure, Bro- 
kers. 

19 CFR Part 123—Canada, Mexico, Motor carriers, Railroads, 
Vessels. 

19 CFR Part 145—Postal service. 


DRAFTING INFORMATION 


The principal author of this document was Larry L. Burton, Reg- 
ulations Control Branch, Office of Regulations and Rulings, USS. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Parts 4, 6, 24, 111, 123, and 145, Customs Regulations (19 CFR 
Parts 4, 6, 24, 111, 128, and 145), are amended as set forth below: 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The authority for Part 24, Customs Regulations, continues to 
read as follows: 


Autuority: 19 U.S.C. 66, 1202, 1624; 31 U.S.C. 9701; Pub. L. 99- 
272. 


2. Part 24 is amended by adding a new § 24.22 to read as follows: 


§ 24.22 Fees for Certain Services. 


(a) Definitions. For purposes of this section: 

(1) The word “vessel” includes every description of watercraft or 
other contrivance used or capable of being used as a means of 
transportation on water, but does not include aircraft or any ferry. 

(2) The word “arrival” means arrival at a port of entry in the 
customs territory of the U.S., or any place serviced by a port of 
entry. 

(3) The words “calendar year’ mean the period from January 1 
to December 31 of any particular year. 

(b) Fee for arrival of a commercial vessel of 100 net tons or more. 
(1) The master, licensed deck officer, or purser of any commercial 
vessel of 100 net tons or more which is required to enter under 
§ 4.3 of this Chapter, and any U.S.-flag vessel proceeding coastwise 
under § 4.85 of this Chapter shall, upon arrival, proceed to Customs 
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and tender a processing fee in the amount of $397 for the services 
provided. The fee shall be collected at each port of arrival. 

(2) Exceptions. Foreign passenger vessels making at least three 
trips a week from a port in the U.S. to the high seas and returning 
to the same U.S. port, not having touched any foreign port or 
place, shall be exempt from the payment of an arrival fee, even 
though formal entry is still required. 

(c) Fee for arrival of a commercial truck. 

(1) Commercial truck defined. For the purposes of this paragraph, 
a commercial truck is defined as a self-propelled vehicle designed 
and used for the transportation of commercial merchandise, or the 
transportation of non-commercial merchandise on a for-hire basis. 
Empty trucks and truck cabs without trailers fitting this descrip- 
tion are also included. 

(2) Fee. The driver or other person in charge of a commercial 
truck or truck cab entering the customs territory of the U.S. shall, 
upon arrival at a port of entry in the customs territory of the US., 
proceed to Customs and tender the sum of $5 for the services pro- 
vided. 

(3) Prepayment. The owner or operator of a commercial truck 
may apply for a prepaid permit for a calendar year upon payment 
of $100. The following information, together with the payment, 
shall be provided: 

(i) Vehicle make, model, and model year. 

(ii) Vehicle Identification Number (VIN). 

(iii) License numbers issued by state, province, or county. 

(iv) Owner’s name and address. 

(4) Payment may be made to the Customs officer at the port of 
entry, or in accordance with the provision of paragraph (i) of this 
section. The prepaid permit will be in the form of a decal to be 
placed in the lower left hand corner of the truck windshield, prior 
to first clearance through Customs for any calendar year. No credit 
toward the annual fee shall be given for payments made at individ- 
ual crossings. 

(d) Fee for arrival of each railroad car. 

(1) Fee. A fee of $5 shall be charged for each railroad car, wheth- 
er passenger or freight, loaded or empty, upon each arrival at a 
port of entry in the customs territory of the U.S. The railroad com- 
pany receiving a rail car in interchange at a port of entry or, bar- 
ring interchange, the company moving a car in line haul service 
into the customs territory of the U.S., shall be responsible for pay- 
ment of the fee. No fee shall be required for locomotives and ca- 
booses, but the $5 fee shall be assessed for empty railroad cars 
which are dropped from an in-transit train in the U.S. and are 
placed in the railroad interchange system. 

(2) Prepayment. Railroad companies may, at their option, prepay 
a $100 calendar year fee for each railroad car. This payment shall 
be remitted in accordance with the provision of paragraph (i) of 
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this section. No credit will be given for payments made toward the 
annual fee at individual crossings. 

(3) Payment and monthly statement procedures. (i) The Associa- 
tion of American Railroads (AAR), and the National Railroad Pas- 
senger Corporation (AMTRAK), shall file monthly statements with 
the Director, National Finance Center, within 60 days after the end 
of each calendar month. Each statement shall indicate: 

(A) The number of railroad cars entering the customs territory of 
the U.S. during the relevant period; 

(B) The number of those railroad cars pulled by each carrier; and 

(C) The total monthly processing fee due from each carrier. 

(ii) The individual carriers shall remit the fees calculated by 
AAR, and AMTRAK shall remit the fees it has calculated, within 
60 days after the end of each calendar month in which railroad 
cars entered the customs territory of the U.S. The submission of 
monthly statements and the remission of fees shall be in accord 
with the procedures specified in paragraph (i) of this section. 

(4) Maintenance of records. The Association of American Rail- 
roads (AAR), and the National Railroad Passenger Corporation 
(AMTRAK) shall maintain all such documentation necessary for 
Customs to verify the accuracy of fee computations and to other- 
wise determine compliance under the law. Such documentation 
shall be maintained for a period of 3 years from the date of fee cal- 
culation. The AAR, AMTRAK, and each railroad company respon- 
sible for making fee payments shall advise the Director, National 
Finance Center, of the name, address, and telephone number of a 
responsible officer who shall be able to verify any statements or 
records required to be filed or maintained under this paragraph. 
The Director, National Finance Center, shall be promptly notified 
of any changes in the identifying information submitted. The infor- 
mation required to be submitted under this subparagraph shall be 
in accord with the procedures set forth in paragraph (i) of this sec- 
tion. 

(5) Exemptions. No fee shall be collected under this paragraph for 
Customs services provided in connection with the arrival of any 
railroad car that is part of a train whose journey originates and 
terminates in the same country, if 

(i) The car is part of the train when the train departs the U.S.; 
and 

(ii) No passengers board or disembark from the car, and no cargo 
is loaded or unloaded from the car, while the train is within any 
country other than the country in which the train originates and 
terminates. 

(e) Fee for arrival of a private vessel or private aircraft. Except as 
otherwise provided in this paragraph, the master or other person 
in charge of a private vessel or aircraft shall, upon first arrival at 
a port in the customs territory of the U.S. in any calendar year, 
proceed to Customs and tender the sum of $25 for the services pro- 
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vided. Only one $25 fee shall be collected in connection with arriv- 
als of each private vessel or private aircraft in a calendar year. The 
$25 fee may be prepaid to Customs. A receipt for the payment of 
the fee shall be provided by Customs to the master or other person 
in charge of the private vessel or private aircraft and shall be re- 
tained as proof of payment. The proof of payment shall be present- 
ed to Customs upon each arrival of the vessel or aircraft. The re- 
quirements of this paragraph shall not apply to private pleasure 
vessels of less than 30 feet in length, so long as they are not carry- 
ing any goods required to be declared to Customs, nor to private 
pleasure vessels granted a cruising license under § 4.94 of this 
Chapter, during the pendency of that license. The fee specified in 
this paragraph shall be in addition to any overtime charges. 

(f) Fee for dutiable mail. The addressee of each item of dutiable 
mail for which a Customs officer prepares documentation shall be 
assessed a processing fee in the amount of $5. When the merchan- 
dise is delivered by the Postal Service, the fee shall be shown as a 
separate item on the entry and collected at the time of delivery of 
the shipment along with any duty and taxes due. When Customs 
collects the fee directly from the importer or his agent, the fee will 
be included as a separate item on the informal entry or entry sum- 
mary document. 

(g) Fee for arrival of passengers aboard commercial vessels and 
commercial aircraft. 

(1) Fee. Except as set forth in this paragraph, each passenger re- 
quiring Customs processing who is aboard a commercial vessel or 
commercial aircraft which arrives in the customs territory of the 
U.S. from a place outside thereof, shall be assessed a fee in the 
amount of $5 for the processing. 

(2) Exceptions. The fee set forth in subparagraph (1) shall not be 
assessed for the following categories of arriving passengers: 

(i) Persons whose journey originates in Canada, Mexico, a terri- 
tory or possession of the U.S., or any adjacent island. The U.S. ter- 
ritories and possessions include American Samoa, Guam, the Noth- 
ern Mariana Islands, Puerto Rico and the U.S. Virgin Islands. The 
adjacent islands include all of the islands in the Caribbean Sea, the 
Bahamas, Bermuda, St. Pierre, Miquelon, and the Turks and 
Caicos Islands. 

(ii) Crew members and persons directly connected with the oper- 
ation, navigation, ownership, or business of the vessel or aircraft; 

(iii) Diplomats, except for U.S. diplomats, who can show that 
their names appear on the accreditation listing maintained by the 
U.S. Department of State. In lieu of such listing an individual dip- 
lomat may present appropriate proof of diplomatic status to in- 
clude possession of a diplomatic passport or visa, or diplomatic 
identification card issued by a foreign government; 

(iv) Persons departing and returning to the U.S. without having 
touched a foreign port or place; 
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(v) Persons arriving as passengers on any aircraft used exclusive- 
ly in the governmental service of the U.S. or a foreign government, 
including any agency or political subdivision thereof, so long as the 
aircraft is not carrying persons or merchandise for commercial pur- 
poses. Passengers on commercial aircraft under contract to the 
U.S. Department of Defense are exempted if they have been pre- 
cleared abroad under the joint DOD/Customs Military Inspection 
Program; and 

(vi) Persons arriving on an aircraft due to an emergency or 
forced landing when the original destination of the aircraft was a 
foreign airport. 

(vii) Persons transiting the U.S. and not processed by Customs. 

(3) The fees specified in this paragraph shall be collected under 
the following circumstances: 

(i) When through tickets or travel documents are issued indicat- 
ing travel to the U.S. which originates in a location other than as 
specified in subparagraph (2) of this paragraph; 

(ii) When through tickets or travel documents are issued in an 
exempt location indicating an arrival in the U.S. following a stop- 
over (layover) in a location other than as specified in subparagraph 
(2\(i) of this paragraph; and 

(iii) When passengers arrive in the U.S. in transit from a non- 
exempt location and are processed by Customs. 

(4) Collection of fees. Carriers issuing tickets or travel documents 
on or after July 7, 1986, are responsible for the collection of the 
passenger processing fee from all passengers transported into the 
U.S. for whom the fee applies. The ticket or travel document shall 
be marked to indicate that the required fee has been collected from 
the passenger. If the ticket is not so marked and was issued in a 
foreign country, the fee shall be collected and remitted by the de- 
parting carrier upon departure of the passenger from the USS. If 
collected at time of departure from the U.S., the carrier making 
the collection shall issue a receipt to the passenger. U.S.-based tour 
wholesalers who contract for passenger space and issue non-carrier 
tickets will collect and remit the processing fee to Customs in the 
same manner as the carrier. 

(5) Payment and quarterly statement procedures. Payment must 
be made no later than 31 days after the close of the calendar quar- 
ter in which the fees are collected. If the issuing carrier has not 
collected the required fee from passengers, the person who first col- 
lects that fee shall remit it to Customs. 

(i) Fee payments shall be accompanied by a statement which in- 
cludes the following information: 

(A) Name and address of the party remitting payment; 

(B) Taxpayer Identification number of the party remitting pay- 
ment; and 

(C) Calendar quarter covered by the payment. 
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(ii) Fee payments shall be at the location and in accordance with 
the procedures specified in paragraph (i) of this section. 

(6) Carriers contracting with a U.S.-based tour wholesaler are re- 
sponsible for notifying Customs of all flights or voyages contracted, 
the number of spaces contracted for, and the name, address and 
taxpayer identification number of the tour wholesaler all within 31 
days after the close of the calendar quarter in which such a flight 
or voyage occurred. 

(7) Maintenance of records. Each airline and vessel company af- 
fected by this paragraph shall maintain all such documentation 
necessary for Customs to verify the accuracy of fee computations 
and to otherwise determine compliance under the law. Such docu- 
mentation shall be maintained for a period of 2 years from the date 
of fee calculation. The affected companies shall advise the Director, 
National Finance Center, of the name, address, and telephone 
number of a responsible officer who shall be able to verify any 
records required to be maintained under this paragraph. The Direc- 
tor, National Finance Center, shall be promptly notified of any 
changes in the identifying information submitted. Required infor- 
mation shall be submitted as set forth in paragraph (i) of this sec- 
tion. 

(8) Limitation on charges. Other than the $5 processing fee for 
arriving passengers specified in this paragraph, arriving scheduled 
airline flights as defined in § 6.1(f) of this Chapter and operating 
within the requirements of § 6.2 of this Chapter, shall be provided 
inspectional services for their passengers at no additional cost. 

(h) Annual customs broker fee. Customs brokers are subject to an 
annual fee for each permit held by an individual, partnership, asso- 
ciation, or corporate broker as specified in § 111.96 of this Chapter. 

(i) Fee remittance and information submission procedures. 

(1) Fee remittance. All fees required to be remitted pursuant to 
this section shall be payable by check or money order to the US. 
Customs Service, in the amounts prescribed in these regulations. 
Unless otherwise provided for in this section, all fee remittances re- 
quired by this section shall be mailed to: U.S. Customs Service, 
P.O. Box 198151, Atlanta, Georgia 30384. Each payment shall be ac- 
companied by information sufficient to identify the person or orga- 
nization remitting the fee, a brief description of the type of fee 
being remitted (whether railroad, commercial airline passenger, or 
other), and the time period to which the payment applies. 

(2) Information submission. Unless otherwise specified, all infor- 
mation, summaries, reports, or other data required to be submitted 
to Customs pursuant to this section shall be mailed to the Director, 
National Finance Center, Attn: Revenue Accounting, P.O. Box 
68901, Indianapolis, Indiana 46278. 
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PART 111—CUSTOMS BROKERS 


1. The authority citation for Part 111, Customs Regulations (19 
CFR Part 111), is amended to read as set forth below. The statutory 
citations appearing elsewhere in Part 111 are removed. 


Autuorirty: 19 U.S.C. 66, 1202, (Gen. Hdnte. 11), 1624, 1641. 


2. Part 111 is amended by creating a new subpart E and adding a 
new § 111.96, to read as follows: 


SuBPART E—FEES 


$111.96 Fees. 


(a) [Reserved]. 

(b) [Reserved]. 

(c) User Fee. An annual user fee for $125 will be assessed for each 
permit held by an individual, parthership, association or corporate 
broker. 

(1) The fee is payable for each calendar year in each district 
where a broker has a permit to do business. If a broker receives a 
permit at a time other than the beginning of a calendar year, the 
full $125 must be paid immediately. If a broker fails to pay the fee 
by January 1 of each year or immediately at- the time he receives 
his permit, the district director will notify the broker in writing of 
his failure to pay and that the permit is revoked. The notice will 
constitute revocation of the permit. 

(2) For calendar year 1986, brokers must remit payment of $125 
by August 5, 1986, in each district where they have a permit to do 
business. If payment is not made by August 5, 1986, notice will be 
given and revocation will be effective August 5, 1986. 

(d) [Reserved]. 

(e) Payment of Fee. All fees shall be paid by check or money 
order payable to the U.S. Customs Service. 


CONFORMING AMENDMENTS 


PARTS 4, 6, 123, AND 145, CUSTOMS REGULATIONS 


To conform the Customs Regulations to the changes made by the 
amendments to Part 24, Customs Regulations (19 CFR Part 24), 
Parts 4, 6, 123, and 145, Customs Regulations (19 CFR Parts 4, 6, 
123, and 145), are amended in the following manner: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The authority citation for Part 4 continues to read as follows: 
Autuorirty: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. 3, 2103. 


2. Part 4 is revised by adding a new paragraph (i) to § 4.98 to 
read as follows: 
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§ 4.98 Navigation fees. 


* * * * * * * 


(i) Vessels, whether private or commercial, and passengers arriv- 
ing in the customs territory of the U.S. aboard commercial vessels, 
may be subject to the payment of fees for services provided them as 
set forth in § 24.22 of this Chapter. 


PART 6—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 6 continues to read as follows: 


Autuority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 
1624; 49 U.S.C. 1474, 1509. 


2. Part 6 is revised by adding a new § 6.1a to read as follows: 


§6.la Customs private aircraft and commercial passenger fees. 

Private aircraft and passengers aboard commercial aircraft arriv- 
ing in the customs territory of the U.S., may be subject to the pay- 
ment of fees for services provided them as set forth in § 24.22 of 
this Chapter. 


PART 123—CUSTOMS RELATIONS WITH CANADA AND 
MEXICO 


1. The authority citation for Part 123 is revised to read as fol- 
lows: 


Autuorirty: 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 1624. 


§ 123.1 also issued under 19 U.S.C. 1459; 

§ 123.2 also issued under 19 U.S.C. 1460; 

§ 123.3 also issued under 19 U.S.C. 1459; 

§ 123.4 also issued under 19 U.S.C. 1484, 1498; 

§ 123.7 also issued under 19 U.S.C. 1498; 

§ 123.8 also issued under 19 U.S.C. 1448, 1450-1454, 1459; 

§ 123.9 also issued under 19 U.S.C. 1460, 1584, 1618; 

§ 123.11 also issued under 19 U.S.C. 1465; 

§§ 123.12-123.18 also issued under 19 U.S.C. 1322; 

§§ 123.21-123.23, 123.25-123.29, 123.41, 123.51 also issued under 
19 U.S.C. 1554; 

§ 123.24 also issued under 19 U.S.C. 1551; 

§§ 123.31-123.34, 123.42, 123.52, 123.64 also issued under 19 
U.S.C. 1553; 

§ 123.63 also issued under 19 U.S.C. 1461, 1462; 

§ 123.71 also issued under 19 U.S.C. 1595. 


2. All other statutory authority cited at the end of the index and 
various sections in Part 123 is removed. 
3. Part 123 is revised by adding a new § 123.1a to read as follows: 
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§123.1la Customs railroad car and commercial truck fees. 


Each commercial truck, truck cab, and railroad car (except loco- 
motives and cabooses), whether passenger or freight, whether 
empty or otherwise, which enters the customs territory of the US., 
is subject to the payment of fees for services provided them as set 
forth in § 24.22 of this Chapter. 


PART 145—MAIL IMPORTATIONS 


1. The authority citation for Part 145 continues to read as fol- 
lows: 


Autuonrirty: 19 U.S.C. 66, 1202 (Gen. Hdnote 11), 1624. 
2. Part 145 is revised by adding a new § 145.1a to read as follows: 


§ 145.la Customs fees for certain dutiable mail entries. 


Each item of dutiable mail for which Customs prepares documen- 
tation will be subject to the payment of a fee for services provided, 
as set forth in § 24.22 of this Chapter. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: June 4, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 11, 1986 (51 FR 21152)] 


(T.D. 86-110) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
May 5, 1986 $0.007278 
May 6, 1986 .007168 
May 7, 1986 .007235 
May 8, 1986 007294 
May 9, 1986 .007289 
Israel shekel: 
May 5-9, 1986 
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South Korea won: 
May 5-8, 1986 .001125 
May 9, 1986 .001126 
Taiwan N.T. dollar: 
May 5-6, 1986 .025934 
May 7, 1986 .025940 
May 8, 1986 .025947 
May 9, 1986 .025961 


(LIQ-03-01 S:COM CIE) 


Dated: May 9, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-111) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
May 12, 1986 $0.007342 
May 13, 1986 .007233 
May 14, 1986 .007267 
May 15, 1986 .007273 
May 16, 1986 .007207 
Israel shekel: 
May 12-16, 1986 N/A 
South Korea won: 
May 12, 1986 .001126 
May 13, 1986 .001127 
May 14-16, 1986 .001126 
Taiwan N.T. dollar: 
May 12, 1986 .025981 
May 13, 1986 .025994 
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May 14, 1986 .026001 
May 15, 1986 025867 
May 16, 1986 .026028 


(LIQ-03-01 S:COM CIE) 


Dated: May 16, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-112) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 


CFR 159, Subpart C). 


Greece drachma: 
May 19, 1986 $0.007207 
May 20, 1986 .007123 
May 21, 1986 .007082 
May 22, 1986 .007027 
May 23, 1986 .006988 
Israel shekel: 
May 19-23, 1986 N/A 
South Korea won: 
May 19, 1986 .001125 
May 20-23, 1986 .001124 
Taiwan N.T. dollar: 
May 19, 1986 .026035 
May 20, 1986 N/A 
May 21, 1986 .026055 
May 22, 1986 .026062 
May 23, 1986 .026069 


(LIQ-03-01 S:COM CIE) 


Dated: May 23, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


155-619 O - 86 - 2 
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(T.D. 86-113) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

May 26, 1986, holiday. 


Greece drachma: 
May 27, 1986 $0.006995 
May 28, 1986 .007042 
May 29, 1986 .006983 
May 30, 1986 .006897 
Israel shekel: 
May 27-30, 1986 N/A 
South Korea won: 
May 27-30, 1986 .001122 
Taiwan N.T. dollar: 
May 27, 1986 .026089 
May 28, 1986 .026110 
May 29, 1986 .026123 
May 30, 1986 .026151 


(LIQ-03-01 S:COM CIE) 


Dated: May 30, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 





U.S. CUSTOMS SERVICE 


Austria schilling: 
May 5, 1986 
May 6, 1986 
May 7, 1986 
May 8-9, 1986 

Belgium franc: 
May 5, 1986 
May 6, 1986 
May 7, 1986 
May 8, 1986 
May 9, 1986 

Denmark krone: 
May 5, 1986 
May 6, 1986 
May 7, 1986 
May 8, 1986 
May 9, 1986 

Finland markka: 
May 5, 1986 
May 7, 1986 
May 8, 1986 
May 9, 1986 

Germany deutsche mark: 
May 5, 1986 
May 6, 1986 
May 7, 1986 
May 8, 1986 
May 9, 1986 

Ireland pound: 
May 5, 1986 
May 6, 1986 
May 7, 1986 
May 8, 1986 
May 9, 1986 

Italy lira: 

May 5, 1986 
May 6, 1986 
May 7, 1986 
May 8-9, 1986 
Japan yen: 
May 5, 1986 
May 6, 1986 
May 7, 1986 
May 8, 1986 
May 9, 1986 

Netherlands guilder: 
May 5, 1986 
May 6, 1986 


17 


.065232 
064267 
064412 
065232 


022416 
022183 
022297 
022351 
022472 


123824 
122279 
122888 
.123946 
.123793 


.202347 
.200904 
.202634 
.202163 


457143 
452940 
455270 
458716 
459137 


1.3950 
1.3807 
1.3835 
1.3980 
1.3958 


.000667 
.000660 
.000663 
.000668 


.006038 
.006015 
.006057 
.006112 
.006160 


405515 
401768 
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May 7, 1986 404122 

May 8, 1986 407415 

May 9, 1986 407997 
New Zealand dollar: 

May 5, 1986 .57950 

May 6, 1986 .58130 

May 7, 1986 .58330 

May 8, 1986 58450 

May 9, 1986 .58920 
Norway krone: 

May 5, 1986 .144238 
Spain peseta: 

May 5, 1986 .007194 

May 8, 1986 .007218 

May 9, 1986 .007207 
Sweden krona: 

May 8, 1986 .142552 
Switzerland franc: 

May 5, 1986 545852 

May 6, 1986 541712 

May 7, 1986 .545708 

May 8, 1986 .550964 

May 9, 1986 552486 


(LIQ-03-01 S:COM CIE) 


Dated: May 9, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-115) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
May 12, 1986 $0.065370 
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May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
Belgium franc: 
May 12, 1986 
May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
Denmark krone: 
May 12, 1986 
May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
Finland markka: 
May 12, 1986 
Germany deutsche mark: 
May 12, 1986 
May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
Ireland pound: 
May 12, 1986 
May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
Italy lira: 
May 12, 1986 
May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
Japan yen: 
May 12, 1986 
May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
Netherland guilder: 
May 12, 1986 
May 13, 1986 
May 14, 1986 
May 15, 1986 
May 16, 1986 
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.064641 
.065030 
064704 
.064309 


022487 
022272 
022371 
.022282 
022148 


124224 
.122850 
123510 
122963 
122041 


.201613 


459982 
454959 
A5TT71 
455166 
452284 


1.3985 
1.3825 
1.3910 
1.3825 
1.3745 


.000670 
.000663 
.000665 
.000663 
.000659 


.006205 
.006135 
.006124 
.006112 
.006046 


408330 
403796 
406091 
404089 
401606 
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New Zealand dollar: 
May 12, 1986 
Spain peseta: 
May 12, 1986 .007228 
Switzerland franc: 
May 12, 1986 .554170 
May 13, 1986 547645 
May 14, 1986 .550206 
May 15, 1986 546747 
May 16, 1986 .543036 
United Kingdom pound: 
May 12, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: May 16, 1986. 
ANGELA DEGAETANO, 
Chief, 


Custom Information Exchange. 


(T.D. 86-116) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 

May 19, 1986 $0.063888 
Belgium franc: 

May 19, 1986 .022022 
Germany deutsche mark: 

May 19, 1986 .449640 
Ireland pound: 

May 19, 1986 1.3660 
Japan yen: 

May 19, 1986 005947 

May 20, 1986 .005931 

May 21, 1986 005925 

May 22, 1986 .005907 
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May 23, 1986 .005896 
Nethereland guilder: 

May 19, 1986 399074 
Norway krone: 

May 22, 1986 130073 

May 23, 1986 129702 
Republic of South Africa rand: 

May 20, 1986 44050 

May 21, 1986 44000 

May 22, 1986 43800 

May 23, 1986 44000 


(LIQ-03-01 S:COM CIE) 


Dated: May 23, 1986. 
ANGELA DEGAETANO, 
Chief, 
Custom Information Exchange. 


(T.D. 86-117) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-77 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


May 26, 1986, holiday. 

Japan yen: 
May 27, 1986 $0.005910 
May 28, 1986 .005917 

Norway krone: 
May 27-28, 1986 129955 
May 29, 1986 A2RRRB 
May 30, 1986 127551 
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Republic of South Africa rand: 
May 27, 1986 
May 28, 1986 
May 29, 1986 
May 30, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: May 30, 1986. 
ANGELA DEGAETANO, 
Chief, 


Custom Information Exchange. 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 86-555) 


PERMAGRAIN Propucts, INC., APPELLANT v. UNITED STATES, 
APPELLEE 


Craig E. Ziegler, Montgomery, McCracken, Walker & Rhoads, of Philadelphia, 
Pennsylvania, argued for appellant. 

Joseph I. Liebman, Attorney in Charge International Trade Field Office, Depart- 
ment of Justice, of New York, New York argued for appellee. With him on the brief 
were Richard K. Willard, Assistant Attorney General, David M. Cohen, Director 
and Judith M. Barzilay. 


Appealed from: U.S. Court of International Trade. 
Chief Judge RE. 


(Appeal No. 86-555) 


PERMAGRAIN Propucts, INC., APPELLANT v. UNITED STATES, 
APPELLEE 


(Decided June 4, 1986) 


Before Davis and Nis, Circuit Judges, and SwyGert,* Senior 
Circuit Judge. 

Nigs, Circuit Judge. 

Permagrain Products, Inc. appeals from the final judgment of 
the United States Court of International Trade in Case No. 81-12- 
01644, entered September 4, 1985, which upheld the United States 
Customs Service’s classification of the subject merchandise under 
item 202.60 of the Tariff Schedules of the United States (TSUS). We 
affirm. 


OPINION 


The imported merchandise was classified by Customs as “other 
hardwood flooring” under item 202.60 of the TSUS. Permagrain 
challenged that classification, contending that the merchandise 
was properly classifiable as “hardwood lumber, rough, dressed or 


*Honorable Luther Merritt Swygert, U.S. Senior Circuit Judge for the Seventh Circuit, sitting by designation. 
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worked” under item 202.42 of the TSUS. The Court of Internation- 
al Trade, in a thorough opinion authored by Chief Judge Re, con- 
sidered the extensive testimony and other evidence presented and 
held that Customs’ classification of the merchandise under item 
202.60 of the TSUS was correct. Having considered Permagrain’s 
arguments presented in the appeal, we are unpersuaded that the 
Court of International Trade committed any errors of law, or that 
any of its findings are clearly erroneous. See Daw Industries, Inc. v. 
United States. 714 F.2d 1140, 1142 (Fed. Cir. 1983). We affirm on 
the basis of Chief Judge Re’s opinion. 


AFFIRMED 


(Appeal No. 86-603) 


UNITED SraTes STEEL CoORP., PLAINTIFF-APPELLANT v. UNITED 
STATES OF AMERICA AND THE U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, DEFENDANTS-APPELLEES 
AND SSAB SvEnNskKT STALL AB, INTERVENOR-APPELLEE 


J. Michael Jarboe, of Pittsburgh, Pennsylvania, argued for appellant. With him on 
the brief was John J. Mangan. 

Platte B. Moring, III, Department of Justice, of Washington, D.C., argued for ap- 
pellees. With him on the brief were Richard K. Willard, Assistant Attorney Gener- 
al, David M. Cohen, Director and Velta A. Melnbrencis, Lynn G. Kamarck and Eliza- 
beth K. Dorminey, Import Administration, U.S. Department of Commerce, of coun- 
sel. 

Louis H. Kurrelmeyer, Winthrop, Stimson, Putnam & Roberts, of Washington, 
D.C., argued for intervenor SSAB Svenskt Staal AB. With him on the brief was 
Robert Reed Gray. 


Appealed from: U.S. Court of International Trade. 
Judge RESTANI. 


(Appeal No. 86-603) 


Unirep States STEEL CorP., PLAINTIFF-APPELLANT v. UNITED 
States OF AMERICA AND THE UNITED STATES DEPARTMENT OF 
COMMERCE, INTERNATIONAL TRADE ADMINISTRATION, DEFEND- 
ANTS-APPELLEES, and SSAB SvENSKT STAAL AB, INTERVENOR-AP- 
PELLEE 


Before Markey, Chief Judge, Rich and ArcHER, Circuit Judges. 
ARCHER, Circuit Judge. 
ORDER 


At oral argument, Appellee, United States, suggested mootness 
because all of the entries of merchandise here involved have been 
liquidated. Appellant, United States Steel Corporation (U.S. Steel), 
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agreed this was true but argued that we should nevertheless decide 
this appeal. It contended that the short time frame would make ju- 
dicial review of the action of the International Trade Administra- 
tion (ITA) unavailable in this and similar circumstances where ITA 
has terminated a suspension order prior to the completion of a 
countervailing duty investigation. 

U.S. Steel’s assertion is not correct. Here, U.S. Steel did not 
appeal the denial of the preliminary injunction by the Court of 
International Trade, which it could have done pursuant to 28 
U.S.C. § 1292(c)\(1), nor did it seek a stay of the agency action pend- 
ing appeal after the decision of that court. With these alternatives 
available, we must dismiss this appeal which would not redress the 
alleged injury of U.S. Steel because it could not reach the entries 
in question. 

Accordingly, IT Is ORDERED that the appeal be dismissed. 

Dated: May 23, 1986. 


For the Court. 


GLENN L. ARCHER, Jr., 
Circuit Judge. 
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NATIONAL CoRN GROWERS ASSOCIATION, NEw ENERGY Co. oF INDI- 
ANA, ARCHER DANIELS MIDLAND Co., On10 FARM BUREAU FED- 
ERATION AND A.E. STALEY MANUFACTURING CO., PLAINTIFFS U. 
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AMERICA, DEFENDANTS AND RAJ CHEMICALS, INC., CERTIFIED OIL 
Co. AND Citicorp INTERNATIONAL TRADING Co., INC., INTERVE- 
NOR-DEFENDANTS 


Court No. 85-08-01151 


OPINION 


[Declaratory judgment and permanent injunction for plaintiffs Archer Daniels 
Midland Company and A.E. Staley Manufacturing Company; intervenor importers 
to remit unpaid duties.] 


(Decided May 22, 1986) 


Williams & Connolly (Aubrey M. Daniel III, Stephen L. Urbanczyk, Manley W. 
Roberts, Robert W. Hamilton and William R. Murray, Jr.) for the plaintiffs. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Kenneth 
N. Wolf) for the defendants. 

McDermott, Will & Emery (Charles R. Work, R. Sarah Compton, Kurt J. Olson, 
Jacqueline E. Zins, Daniel C. Beckhard and Carolyn K. Weeder) for intervenor-de- 
fendant RAJ Chemicals, Inc. 

Rogers & Wells (Robert V. McIntyre and Roger A. Clark) for intervenor-defendant 
Certified Oil Company. 

Wilmer, Cutler & Pickering (A. Douglas Melamed, Robert C. Cassidy, Jr. and Debo- 
rah M. Levy) for intervenor-defendant Citicorp International Trading Company, Inc. 

David L. Armstrong, Attorney General (Frank F. Chuppe, Assistant Deputy Attor- 
ney General) for The Commonwealth of Kentucky, as amicus curiae. 

Mayer, Brown & Platt (Charles S. Levy) for American Farm Bureau Federation, as 
amicus curiae, and Hamel & Park (Jerome P. Weiss) for Illinois Agricultural Associa- 
tion, as amicus curiae. 

D’Amico, Luedtke, Demarest & Golden (William F. Demarest, Jr. and Lizbeth R. 
Levinson) for Citgo Petroleum Corporation, as amicus curiae. 
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Aquitino, Judge: The background of this case has been set forth 
in Judge Carman’s opinion, 9 CIT ——, Slip Op. 85-98 (Sept. 20, 
1985), as well as in opinions of this court ! deciding various mo- 
tions, and will be discussed hereinafter only as it relates to neces- 
sary findings of fact or conclusions of law. 

The plaintiffs and the defendants specify the issues of law essen- 
tially as (1) whether the U.S. Customs Service had authority to 
permit importation of fuel ethanol from Brazil after August 2, 1985 
without payment of the full duties prescribed in the Tariff Sched- 
ules of the United States and (2) whether Customs Service rulings 
permitting such importation were arbitrary, capricious, an abuse of 
discretion or otherwise not in accordance with law within the 
meaning of the Administrative Procedure Act, 5 U.S.C. § 706(1)(A). 


I 


The parties also agree that the actions of the defendants com- 
plained of are to be measured by the contents of the administrative 
record. However, the parties do not concur as to what that record 
entails. Their disagreement stems from defendants’ failure to 
comply with the mandate of 28 U.S.C. § 2635(d\(1), which is: 


In any other civil action in the Court of International Trade 
in which judicial review is to proceed upon the basis of the 
record made before an agency, the agency shall, within forty 
days or within such other period of time as the court may 
specify, after the date of service of the summons and complaint 
upon the agency, transmit to the clerk of the court, as pre- 
scribed by its rules— 

(A) a copy of the contested determination and the findings or 
report upon which such determination was based; 

(B) a copy of any reported hearings or conferences conducted 
by the agency; and 

(C) any documents, comments, or other papers filed by the 
public, interested parties, or governments with respect to the 
agency’s action. 


The summons and complaint were served on August 29, 1985. In 
the absence of the record (or any application to extend the time for 
the filing thereof), this court in Slip Op. 85-105 granted plaintiffs’ 
motion for certain discovery of the defendant officials on the au- 
thority of Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U:S. 
402, 420 (1971), Texas Steel Company v. Donovan, 93 F.R.D. 619 
(N.D.Tex. 1982), Exxon Corporation v. Department of Energy, 91 
F.R.D. 26, 32-46 (N.D.Tex. 1981), Quincy Oil, Inc. v. Federal Energy 
Administration, 468 F.Supp. 383 (D.Mass. 1979), and Gulf Oil Cor- 
poration v. Schlesinger, 465 F.Supp. 913, 916 (E.D.Pa. 1979). That 
discovery included production of documents, responses to interroga- 
tories and presentment for depositions of Deputy Director John T. 


* See 9 CIT ——, Slip Op. 85-105 (Oct. 9, 1985), and 9 CIT ——, 623 F.Supp. 1262 (Nov. 26, 1985), the latter 
cited hereinafter as “Slip Op. 85-119”. 
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Roth and Director Harvey Brent Fox of the Classification and 
Value Division of the Customs Service. 

The court scheduled trial of any outstanding issues of fact. 
Thereafter, counsel for the defendants filed with the Clerk docu- 
ments claimed to comprise the administrative record. They also 
interposed on the eve of trial a motion for judgment on that record 
pursuant to CIT Rule 56.1 and moved for a stay until resolution of 
their dispositive motion. 

The court denied a stay. The plaintiffs moved to supplement the 
record with documents, mostly obtained during the discovery, and 
with Roth and Fox deposition testimony; intervenor-defendant RAJ 
Chemicals, Inc. [hereinafter referred to as “RAJ”’] submitted an in 
limine motion to limit the scope of review to the administrative 
record.? 

That record was submitted by counsel for the defendants under 
cover of an affidavit of Mr. Roth wherein he is characterized as 
having been “involved directly in the decisions” * at issue in this 
case. The affidavit incorporates by reference and attaches a list of 
documents contained in defendants’ response to plaintiffs’ request 
to produce. The list has been marked to indicate which papers pro- 
duced during discovery are not considered by the defendants to be 
part of their record and therefore were not filed. 

Of those papers, plaintiffs’ motion to supplement sought admis- 
sion into evidence of Nos. 12, 59, 60, 71, 79, 105, 107, 116, 117, 120, 
122, 123, 124, 125 and 127, as well as three documents* not on the 
government list. The motion stated that the Roth affidavit 


excludes a number of * * * documents that were before the 
agency at the time of the agency decisions, some of which docu- 
ments were filed with the agency by the public or interested 
parties and some of which were prepared by the agency and 
help explain the decisionmaking process * * *. Since these doc- 
uments come within the terms of Rule 72(a) and 28 U.S.C. 
§ 2635, they should be included in the Administrative Record.® 


In addition to 28 U.S.C. § 2635 quoted above, CIT Rule 72(a) pro- 
vides that 


within 40 days after the service of the summons and complaint 
upon the agency, the agency shall file with the clerk of the 
court the items specified in paragraphs (1), (2) and (3) of this 
subdivision (a), if they exist, and the certified list specified in 
paragraph (4) of this subdivision (a), as part of the official 
record of the civil action. 


2 Plaintiffs’ motion was denied from the bench as to the documents; the depositions were received. To the 
extent RAJ’s motion implied opposition to any supplementation of the record as filed by the defendants, it was 
denied. See Tr. at 117-18. 

3 Affidavit of John T. Roth, paras, 3, 4, 5 and 6 (Dec. 2, 1985) [hereinafter cited as “Roth Affidavit”). The plain- 
tiffs marked this affidavit as their trial Exhibit 1. 

* Marked for identification as plaintiffs’ trial Exhibits 17, 18 and 19. 

5 Memorandum in Support of Plaintiffs’ Motion to Supplement the Administrative Record and to Admit Depo- 
sition Testimony and Documents Explaining the Agency's Decision, p. 2. 


155-619 0 - 86 - 3 
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(1) A copy of the contested determination and the find- 
ings or report upon which such determination was based. 

(2) A copy of any reported hearings or conferences con- 
ducted by the agency. 

(3) Any documents, comments, or other papers filed by 
the public, interested parties, or governments with respect 
to the agency’s action. The agency shall identify and file 
under seal any document, comment, or other information 
obtained on a confidential basis, including a nonconfiden- 
tial description of the nature of such confidential docu- 
ment, comment or information. 

(4) A certified list of all items specified in paragraphs (1), 
(2) and (3) of this subdivision (a). 


For his part, Mr. Roth makes the point several times in his affi- 
davit that he “expanded” © paragraph (1) of this rule to supply cer- 
tain documents as part of the record and that he also included 
other documents which do “not come within the scope of Rule 72(a) 
(1), (2) or (8).”’7 

In view of this attitude, and of the dictates of the above-quoted 
rules of law, it is difficult to discern why a number of documents 
discovered by the plaintiffs and proffered to supplement the record 
were not included in the first place. For example, document 71 is a 
request dated June 27, 1985 for a ruling by the Customs Service as 
to the duty on fuel ethanol proposed to be imported from Brazil by 
Citicorp International Trading Company, Inc.® and document 79 is 
a reply thereto on July 15, 1985. Documents 122, 123, 124 and 125 
are requests in May and June 1985 for Customs Service rulings on 
proposed importations of fuel ethanol by RAJ, Valley Green Inter- 
national Trading Corporation and Certified Oil Company.® Exhibit 
19 is a letter dated July 18, 1985 from RAJ’s counsel to Mr. Fox 
contending that the Service’s rulings underlying this case “repre- 
sent a clear and cogent interpretation of the relevant TSUS items 
and should not be revoked or modified”. On the other hand, plain- 
tiffs’ position is much less tenable on other documents, e.g., No. 12 
(complaining ex post facto about the ruling revocations through ex 
parte procedures), No. 105 (Customs Service news bulletins after 
the fact) and Nos. 107 and 116 (attempts by Customs to explain its 
actions to Senator Robert Dole and then Secretary of Agriculture 
John R. Block, respectively). 

Notwithstanding the varying degrees of apparent relevance of 
the foregoing documents, they are not part of the administrative 
record according to the Roth affidavit, i.e, they were not before the 
decisionmaker at the time of decision. In the face of such a certifi- 


® Roth Affidavit, para. 11, p. 4; para. 12; para. 13, p. 7; and para. 14, p. 8. 

7 Id., para. 11, p. 5 and para. 13, p. 8. 

®On November 26, 1985, the court granted the motion of this company [referred to hereinafter as “Citicorp”] 
to intervene in this action as a party defendant. 

°On October 10, 1985, Certified Oil Company’s motion to intervene as a party defendant was granted. On 
December 9th, its counsel served and filed a “Notice of Withdrawal” and since then has been absent from the 
case.A 
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cation, the court is not at liberty to hold otherwise simply on the 
grounds of production during discovery and relevance, which is all 
the plaintiffs show. See generally San Luis Obispo Mothers for 
Peace v. NRC, 751 F.2d 1287, 1823-29 (D.C. Cir. 1984), vacated in 
part on another ground on reh’g en banc, 760 F.2d 1320 (D.C. Cir. 
1985); Star-Kist Foods, Inc. v. United States, 8 CIT 305, Slip Op. 84- 
130 (Dec. 6, 1984). The court therefore denied plaintiffs’ motion as 
to the documents,!° and, with the limited exception of Exhibit 2, 
none are relied on hereinafter. 

The Administrative Procedure Act and 28 U.S.C. § 2640(d) con- 
template the availability of a complete record. However, no record 
was filed in a timely manner, thereby necessitating the independ- 
ent discovery, which itself gave rise to the format, if not the con- 
tents, of the decisionmaker’s certification. His affidavit admits that 
there are no reported hearings or conferences conducted by the 
agency 1! within the meaning of 28 U.S.C. § 2635(d)(1\B) and CIT 
Rule 72(a\(2). Furthermore, Mr. Roth’s attempts to “expand” the 
record notwithstanding, the court is unable to conclude after care- 
ful review that it contains either findings or a report of the kind 
contemplated by subparagraphs (A) and (1) of the foregoing rules as 
a basis for the administrative actions contested herein. 

It has been held that hearings and formal findings are not 
always necessary to make an administrative record whole. E.g., 
Camp v. Pitts, 411 U.S. 138, 140-41 (1973) (interpreting the Nation- 
al Bank Act, 12 U.S.C. § 26); Citizens to Preserve Overton Park, Inc. 
v. Volpe, 401 US. at 409 (interpreting the Department of Transpor- 
tation Act, 49 U.S.C. § 1653(f), and the Federal-Aid Highway Act of 
1968, 23 U.S.C. § 138). The Supreme Court recently stated in Flori- 
da Power & Light Co. v. Lorion: 


If the record before the agency does not support the agency 
action, if the agency has not considered all relevant factors, or 
if the reviewing court simply cannot evaluate the challenged 
agency action on the basis of the record before it, the proper 
course, except in rare circumstances, is to remand to the 
agency for additional investigation or explanation.!? 


Of course, at the time of plaintiffs’ motion to supplement, the 
court was not in a position to determine the adequacy of the ad- 
ministrative record in view of its last-minute filing along with de- 
fendants’ motion for judgment thereon. Moreover, contrary to an 
earlier suggestion by the court that liquidation be suspended pend- 
ing expedited resolution of the issues raised,!* the defendants (ac- 
cording to letters from their counsel dated November 27 and De- 
cember 23, 1985) had liquidated two of the contested ethanol en- 


10 Marked for identification at trial as plaintiffs’ Exhibits 2 through 19. 

11 See Roth Affidavit, paras. 11(2), 12(2), 13(3) and 14(2). 

12 105 S.Ct. 1598, 1607 (1985). See 5 K. Davis, Administrative Law Treatise 29:22 at 439 (2d ed. 1984). 
13 See Slip Op. 85-119, 623 F.Supp. at 1271. 
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tries on November 15 and December 20, 1985, respectively.1* These 
maneuvers effectively have made remand upon any determination 
of record inadequacy inappropriate. 

As indicated above, in the absence of the record, the court had 
granted leave to take deposition(s) of the decisionmaker(s)!> on the 
authority of Citizens to Preserve Overton Park, Inc., v. Volpe, 401 
U.S. at 420 (Where there are no formal findings, “it may be that 
the only way there can be effective judicial review is by examining 
the decisionmakers themselves’). See Public Power Council v. John- 
son, 74 F.2d 791, 793-94 (9th Cir. 1982); Environmental Defense 
Fund, Inc. v. Costle, 657 F.2d 275, 285 (D.C. Cir. 1981); Hurst v. 
United States Postal Service, 586 F.2d 1197, 1200 n.6 (8th Cir. 1978). 
As the Supreme Court stated in Camp v. Pitts, 411 U.S. at 142-43: 


If * * * there was such a failure to explain administrative 
action as to frustrate effective judicial review, the remedy 
was * * * to obtain from the agency, either through affidavits 
or testimony, such additional explanation of the reasons for 
the agency decision as may prove necessary. 


Having granted this remedy under the rare circumstances indi- 
cated, it would indeed be anomalous and not in the interests of ef- 
fective judicial review for the court now not to receive and consider 
the deposition testimony of the decisionmakers along with the doc- 
uments which they thereafter claim constitute their record. 


Il 


From the outset, the defendants challenged the standing of the 
plaintiffs to prosecute this case. That challenge was overruled by 
Judge Carman during hearing and determination of plaintiffs’ 
original application for a preliminary injunction. See Slip Op. 85-98 
at 4. Then, on further consideration of defendanis’ motion to dis- 
miss the complaint, joined in by RAJ, this court, taking the allega- 
tions of the complaint as true for purposes of deciding the motion, 
denied dismissal on the ground of lack of standing. See Slip Op. 85- 
119, 623 F.Supp. at 1264-66. Finally, the trial itself focused on this 
issue. 

The intervenor-defendants argue vigorously in their post-trial 
briefs that the plaintiffs failed to carry their burden of proof on the 
question. This position is not well-taken, however, as to two of the 
plaintiffs. 


14 A third letter dated January 14, 1986 states that another entry was liquidated on January 10th. 

Finally, defendants’ counsel sent a letter to the court dated April 10, 1986 and stating that Customs had noti- 
fied its field offices on March 24 and 27, 1986 that suspension of liquidation of the four remaining, contested 
entries herein had been lifted as a result of final negative deteminations by the International Trade Commission 
as to dumping of, and countervailing duties on, Brazilian fuel ethanol. Compare note 37 infra with 51 Fed. Reg. 
9538 (March 19, 1986). 

15 Presumably, the examinations were based upon the documents produced during discovery, both those 
claimed now to comprise the record and those sought by the plaintiffs to be added thereto. 
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A. Standing of Plaintiff Archer Daniels Midland Company 
(‘ADM”) 

ADM, which is the largest domestic producer '® of anhydrous 
ethyl alcohol or ethanol,!7 operates plants in Peoria and Decatur, 
Illinois and Cedar Rapids and Clinton, Iowa. See Tr. at 55. Almost 
all of this product is derived from corn,!® with ADM attempting to 
sell the resultant fuel ethanol to petroleum marketers across the 
United States—from Minnesota to Florida to California.!® 


A document in the administrative record herein describes the 
status of fuel ethanol in this country as follows: 


United States fuel ethanol sales find their modern origins in 
the oil supply disruptions and price escalations associated with 
the Arab oil crisis of the 1970’s and the tax subsidies (both Fed- 
eral and State) that began in 1978. Fuel ethanol and certain 
other gasoline extenders were promoted to lessen the likeli- 
hood that United States consumers would be held hostage in 
the future. Although OPEC’s threat has subsided and the rate 
of growth of gasoline demand has lessened, fuel ethanol 
demand has been sustained in the 1980’s, and likely in the 
future, by domestic rather than foreign policy. The adoption of 
the catalytic converter in the Clean Air Act of 1970 effectively 
required that new automobiles sold in the United States burn 
unleaded gasoline. This resulted in both increased demand for 
such gasoline and for sources of non-lead octane enhancers. 

Fuel ethanol, in addition to being a gasoline extender, is a 
significant source of octane. Fuel ethanol supplies were encour- 
aged by tax credits granted under the Windfall Profits Tax leg- 
islation of 1980. Thus, through public policy affecting both the 
demand side and the supply side, U.S. fuel ethanol sales (U.S. 
apparent consumption) have grown from under 10 million gal- 
lons in 1978 to over 531 million gallons per year in 1984 (of 
which 430 million were produced domestically). Continued 
growth in U.S. sales has been further assured by recent EPA 
rulings that require the lowering of the lead content of leaded 
gasoline production from 1.1 grams per gallon (gpg) to 0.5 gpg 
by July 1, 1985 and to 0.1 gpg by January, 1986. Based on the 
most recent estimates, that nevertheless predates [sic] the 


16 See, e.g., transcript of deposition on December 10, 1985 of Edward A. Harjehausen [hereinafter cited as 
“Harjehausen Deposition”), pp. 112-14, 134-35. 
17 The intended use of this product is both as an “extender” and an octane “enhancer” of gasoline [see, e.g., id. 
at 148-49], ergo the vernacular “fuel ethanol” and “gasohol”. This use, however, is not new: 
Ethyl alcohol has been used for many years as a motor fuel when blended with gasoline, particularly in 
Europe. From 5 to 20 so anhydrous alcohol is used in commercial blends. Alcohol has an octane 
e. 


number of 99 and a hig 
Despite alcohol having only two-thirds the calorific value of gasoline, blends of up to about 15 percent alco- 
hol provide slightly more power and lower fuel consumption than straight gasoline. This anomaly is ex- 
plained on the basis of a higher fuel/air ratio for the alcohol blend. In countries that imposed compulsory 
mixing, gasoline/alcohol blends were not readily acceptable by the public. However, gasoline/alcohol/ben. 
zene blends were acceptable, as indicated by experience in France with a blend consisting of 75 percent 
gasoline, 15 percent alcohol, and 10 percent benzene. 
Marks’ Standard Handbook for Mechanical Engineers at 7-20 (8th ed. 1978). One witness estimated that in 1985 
“5 to 7 percent of the gasoline in this country contain{ed] ethanol.” Harjehausen Deposition, p. 130. 
18 The Peoria plant has also processed some rye, milo and corn screenings. See Harjehausen Deposition, p. 
115. 
19 See, e.g., Tr. at 58 and Harjehausen Deposition, pp. 70, 75, 163 and 165. 


r heat of vaporization than gasoline, both of which are technologically desirable. 
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EPA’s lead reduction edict, fuel ethanol sales are expected to 
raise by 15 percent for the year 1986 to 678 million gallons.?° 


For years, there has been analysis of motorfuel use in the United 
States on a regional or PADD (“Petroleum Administration for De- 
fense District”) basis. Florida, for example, is in PADD-I, which ex- 
perienced a 93 percent increase in fuel ethanol sales from January 
1984 to January 1985.2! California, which experienced “sharp de- 
clines” in ethanol sales for the same period,?? is part of PADD-V. 
For its part, ADM’s sales in Florida for the first half of 1985 
“averaged around 3 million gallons a month.” 2° Sales for the 
second half of last year declined markedly.2* More specifically, 
Citgo Petroleum Corporation 25 was an inportant customer of ADM 
during the first half of 1985 in Florida?® and in other states. 
Indeed, ADM maintains a terminal for distribution of ethanol to 
Florida (and elsewhere) at Avondale, Louisiana. ADM’s subsidiary 
American River Transportation Company chartered a large, ocean- 
going barge with a capacity of approximately 55,000 barrels at a 
rate of $4,200.00 per day “to improve [ADM’s] service to [its] Flori- 
da customers,” 27 including Citgo, starting in April 1985. 
Nevertheless, soon thereafter the barge was subchartered be- 
cause ASM “couldn’t get consistent business” for it in Florida. 


20 Record Document (“RD”) 44 (Glassman-Oliver Economic Consultants, Inc., The Effect of Additional Sup- 
plies of Fuel Ethanol on U.S. Producers and Consumers at 3-4 (footnotes omitted)). 

The final rule of the Environmental Protection Agency as to gasoline lead content is set forth at 50 Fed.Reg. 
9386 et seg. (March 7, 1985). See also 50 Fed. Reg. 13,116 et seg. (April 2, 1985) banking of lead rights). 

21 See RD 44 (Alcohol Update, Ethanol Blend Market Share Jumps in January at 4). 

22 Id. 


23 Harjehausen Deposition, p. 194. See Tr. at 239, 250. Most of the evidence in this case was adduced under a 
protective order agreed to by the parties. The court respects the desirability of confidentiality and therefore 
refers herein only to specific data produced in confidence as is minimally necessary to make this opinion intelli- 
gible. 

24 See Harjehausen Deposition at 195; Tr. at 250. 

2° Referred to hereinafter as “Citgo”. After the court had set this case down for trail, Citgo filed a motion for 
leave to intervene as a party defendant, stating, among other things: 

Citgo is a large independent refiner and major producer of gasohol and gasoline fuels. In conjunction with 
its poet company, the Southland Corporation, Citgo markets gasohol in twenty (20) states through Citgo 
and 7-Eleven branded outlets. Together, Southland and Citgo are one of the largest domestic marketers of 
gasohol in the nation with 1985 sales of gasohol estimated to exceed 800 million gallons * * *. 

During June and July 1985 respectively, Citgo entered into two contracts for the purchase of Brazilian 
ethanol from importer Southern Missouri Oil Company * * *. Southern Missouri was a recipient of a 
Custom Service letter ruling to the effect that the 60 cent per gallon duty imposed by item 901.50 of 
the * * * (TSUS) did not apply to certain alcohol mixtures. Ratently. uthern Missouri received a 
letter from the Customs Service revoking the prior rulings. This revocation letter also contained at “grand- 
father” provision challenged by plaintiffs in this action. This grandfather provision permitted certain limit- 
ed previously contracted quantities of alcohol mixtures classifiable under TSUS item 432.10 to enter the 
United States prior to 5:00 p.m. November 1, 1985 exempt from the 60 cent per gallon duty imposed on 
ethyl alcohol under item 901.50, TSUS. 

Pursuant to this provision, Southern Missouri entered two shipments of ethanol mixtures during the 
weekend of October 26-27, 1985 without liability for the 60 cent per gallon duty imposed by TSUS item 
901.50. Once entered, the imported mixtures were immediately sold to Eteo. Citgo has agreed to indemnify 
Southern Missouri for certain increased duties for which Southern Missouri might become legally liable as a 
result of this lawsuit. 

26 See Tr. at 243. Cf. id. at 56-57. 

27 Td. at 242. 

Memorandum in Support of Motion of Citgo Petroleum Corporation for Leave to Intervene, pp. 1-3. 

At trial, the court denied this motion to intervene, whereupon Citgo moved for reconsideration, stating in its 
motion, among other things, that “Citgo is not a holder of a revoked letter ruling nor a holder of one of the 
grandfather rulings which are the subject of this litigation” and that “Citgo is not an importer of record”. This 
later motion was denied in an order dated January 6, 1986, which also granted Citgo’s motion to exclude from 
the case the transcript of plaintiffs’ deposition on December 12, 1985 of the company’s general manager of indus- 
trial products and special products. 

Thereafter, the court granted Citgo’s motion for leave to file a brief as amicus curiae. 
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ADM’s vice-president of marketing, Edward A. Harjehausen, testi- 
fied as follows as to the company’s loss of business from Citgo: 


Q. Did you sell product to Citgo after the month of May? 

A. No, we didn’t. 

Q. Did you make effort to sell them product after the month 
of May? 

A. Yes, we did. 

Q. In what months did you make efforts to sell the product 
for use in Florida? 

A. We offered to sell them product in June, July and in 
August. 

Q. And did you sell them product? 

A. No, we didn’t sell them anything. 

Q. Did you have an understanding as to why not? 

A. Well, I am not sure why not. There was an indication that 
our pricing wasn’t attractive. There was an indication that he 
didn’t really need any. I cannot honestly say we pinned down a 
specific reason why. 

Q. Did you quote a price? 

A. Yes. 

Q. Was the price different in any material respect from the 
price that you had been quoting in the previous months? 

A. No. 

Q. There was a change in the tax incentive in July in Flori- 
da, isn’t that correct? 

A. Yes there was. 

Q. Did you change your price as a result of that change in 
the tax incentive. 

A. No. We felt that the ethanol sold in Florida market prior 
to the tax change was undervalued, and that when the tax 
change came into play, we didn’t feel that the overall econom- 
ics warranted a price change, so we made no price change. 

Q. Did the change in the Florida tax incentive change your 
desire to sell product in the State of Florida? 

A. No. 

Q. Did it change the volume that you wanted to sell or try to 
sell or desire to sell in Florida? 

A. No. 

Q. Did it change your price? 

A. No.?8 


This testimony was adduced in rebuttal to that of Citicorp’s 
expert witness,2® who sought to analyze the economics of ADM’s 
loss in Florida of some 1.5 million gallons °° of ethanol sales per 
month during the last half of 1985. ADM has made a “conscious 
decision to sell less product in the Florida market” because it “did 
not want to run into head-to-head competition with ethanol-toluene 


28 Id. at 246-47. 
29 See generally id. at 143-92. 
3° See, e.g., Id. at 250; Harjehausen Deposition, pp. 194-95. 
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blends.” *! In essence, this witness, John G. Reilly, concluded that 
ADM’s decision was “economically justifiable” *? and “rational.” 3% 
He sought to support this conclusion by projecting the profitability 
of a diversion of 1.5 million gallons of ethanol per month from 
Florida to Minnesota, Illinois and Kansas.*4 

However, Mr. Reilly did not know the average “net-back” to 
ADM from ethanol sales in Florida or in the other three states. See 
Tr. at 158. He admitted that whatever price differentials may have 
existed between the two areas had not “triggered any action” *5 on 
ADM’s part to remove product from Florida at least up until June 
1985. Mr. Reilly agreed that a basic economic principle or truism 
operating herein is that more supply in a given market will result 
in downward pressure on pricing,?® and he also was aware that 
Citgo had purchased approximately 18.5 million gallons of fuel eth- 
anol from Southern Missouri Oil Company °7 at a price substan- 
tiaily below that of ADM.*® Finally, Mr. Reilly, who testified that 
for several months he had been conducting a study in connection 
with the ITC injury investigation of fuel ethanol from Brazil, con- 
ceded an awareness of continuing ADM sales in Florida, albeit not 
to its erstwhile most important customer, Citgo. See id. at 188. 

In the face of such evidence of loss of business in the largest 
market for gasohol,*® the intervenor-defendants cling to their posi- 
tion that ADM 


has failed to demonstrate that it has standing in this case be- 
cause it has failed to demonstrate that it has been “injured in 
fact” by the Service’s decision to grandfather a limited amount 
of mixtures.*° 


31 Harjehausen Deposition, p. 91. See also Tr., p. 60. Mr. Harjehausen testified at trial that his company deter- 
mined in September-October 1985 to reduce the amount of ethanol for sale in Florida. See id. at 64. Citicorp 
called Citgo’s counsel to the stand who offered hearsay testimony to the effect that that decision had been 
reached in April. See id. at 193. This testimony was not corroborated by Citgo’s manager of special fuels, Jack 
Woersching, under examination by counsel for Citicorp and for the plaintiffs. See generally id. at 328-34. 

What the evidence shows, and the court finds, is that a meeting between Messrs. Harjehausen, Woersching 
and others took place on April 9, 1985 at which time a commitment was sought for the purchase from ADM of 
Citgo’s “entire requirement in Florida” [id. at 339] for a period of six to twelve months. No such agreement was 
reached, and Citgo purchases of fuel ethanol from its “traditional supplier—ADM—{id. at 333] ceased soon 
thereafter. 

32 Tr. at 168. 

33 Id. at 172, 183. 

34 Compare Citicorp trial Exhibit 2 with Tr. at 149-54. 

35 Tr. at 163. 

36 See id. at 166, 170, 185. 

37 Hereinafter referred to as “Southern Missouri”. This alcohol was landed in Louisiana in October 1985 from 
two ships, as shown in Slip Op. 85-119, 623 F.Supp. at 1270. As also shown in that opinion, 623 F.Supp. at 1269- 
70, liquidation of those entries was suspended per force of an ITA preliminary determination of likely sale in 
the United States at less than fair value. See also plaintiffs’ trial Exhibit 20 (USITC Pub. No. 1678 (preliminary 
ITC determination that “there is reasonable indication that an industry in the United States is threatened with 
material injury by reason of imports from Brazil of certain ethyl alcohol”) (April 1985)). 

38 See Tr. at 168 and compare id. and id. at 169-70, 171 185 with id., at 261. Citgo’s manager special fuels 
estimated that this supply of ethanol would fulfill the company’s needs in Florida until the end of March 1986. 
See id. at 319. 

3® See Tr. at 305-06. 

*°Intervenor-Defendant RAJ Chemicals, Inc.’s Post-Trial Brief and Memorandum in Support of Motion for 
Judgment on the Record [hereinafter cited as “RAJ Post-Trial Brief’’], p. 24. See also Trial Brief of Citicorp, pp. 
64-67. 
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In Allen v. Wright, 104 S.Ct. 3315, 3325 (1984), the 
Supreme Court stated that 


the constitutional component of standing doctrine incorporates 
concepts concededly not susceptible of precise definition. The 
injury alleged must be, for example, “ ‘distinct and palpable,’” 
Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91, 100 
(1979) (quoting Warth v. Seldin, supra, at 501), and not “ab- 
stract” or “conjectural” or “hypothetical,” City of Los Angeles 
v. Lyons, 461 U.S. 95, 101-02 (1983); O’Shea v. Littleton, 414 
U.S. 488, 494 (1974). The injury must be “fairly” traceable to 
the challenged action, and relief from the injury must be 
“likely” to follow from a favorable decision. See Simon v. East- 
ern Kentucky Welfare Rights Org., 426 U.S., at 38, 41. These 
terms cannot be defined so as to make application of the con- 
stitutional standing requirement a mechanical exercise. 


Years earlier, a government claim of lack of standing on the part 
of Students Challenging Regulatory Agency Procedure, suing under 
the APA, 5 U.S.C. §702, to enjoin ICC orders permitting railroad 
rate increases had been rejected by the Court as follows: 


The Government urges us to limit standing to those who 
have been “significantly” affected by agency action. But, even 
if we could begin to define what such a test would mean, we 
think it fundamentally misconceived. “Injury in fact’ reflects 
the statutory requirement that a person be “adversely affect- 
ed” or “aggrieved,” and it serves to distinguish a person with a 
direct stake in the outcome of a litigation—even though 
small—from a person with a mere interest in the problem. We 
have allowed important interests to be vindicated by plaintiffs 
with no more at stake in the outcome of an action than a frac- 
tion of a vote, see Baker v. Carr, 369 U.S. 186; a $5 fine and 
costs, see McGowan v. Maryland, 366 U.S. 420; and a $1.50 poll 
tax, Harper v. Virginia Bd. of Elections, 383 U.S. 663. While 
these cases were not dealing specifically with §10 of the APA, 
we see no reason to adopt a more restrictive interpretation of 
“adversely affected” or “aggrieved.” As Professor Davis has 
put it: “The basic idea that comes out in numerous cases is 
that an identifiable trifle is enough for standing to fight out a 
question of principle; the trifle is the basis for standing and the 
principle supplies the motivation.” Davis, Standing: Taxpayers 
and Others, 35 U. Chi. L. Rev. 601, 613. See also K. Davis, Ad- 
ministrative Law Treatise §§ 22.09-5, 22.09-6 (Supp. 1970) 4! 


RAJ’s emphasis on ADM’s size and market share is misplaced,*? 
just as is Citicorp’s theory that ADM profited by determining to 
sell elsewhere the product it could not market in Florida.** Indeed, 
as shown in the analysis of the ethanol market in California infra, 
ADM’s size and concomitant ability to deliver its product anywhere 


*! United States v. SCRAP, 412 U.S. 669, 689 n. 14 (1973). 
42 See RAJ Post-Trial Brief, pp. 24-25. 
*3 See Trial Brief of Citicorp, p. 66. 
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in the United States support, rather than undermine, its standing. 
As for the ADM sales in Minnesota and elsewhere in PADD-II, 
plaintiffs’ expert witness testified: 


My opinion is that the facts presented today by Mr. Reilly 
have no bearing on whether or not there was harm to ADM as 
a result of an influx of Brazilian Ethanol into Florida. Tr. at 
215. 


Further: 


There is no question in economic theory or in what evidence 
I have seen admitted that there was harmful effect because of 
the influx of Brazilian ethanol into the Florida market on 
ADM and other marketers in that area. Jd. at 216. 


* * * * * * * 


Whatever the conditions are in Florida, if you bring in addi- 
tional supply, whatever they were before, if an additional 
supply comes in, standard economic analysis tells you the price 
of ethanol will fall * * *. Anybody in Florida holding ethanol 
at the time of the increased availability and the subsequent re- 
duction of price will suffer harm. Jd. at 217. 

The court agrees with this analysis. The record herein amply 
shows, and the court so finds, that ADM suffered injury in the 
Florida market sufficient to prosecute this case to judgment. The 
test, as the Supreme Court indicated in Valley Forge Christian Col- 
lege v. Americans United for Separation of Church and State, Inc., 
454 U.S. 464 (1982), is the existence of “an injury of any kind, eco- 
nomic or otherwise”. 454 U.S. at 486 (emphasis in original). 

If economics is “an inexact science in which emotions play a big 
role,’ ++ then a loss of good will in Florida might alone be enough 
to satisfy the injury-of-any-kind test. But much more has been 
proven here. In addition to the loss of the 1.5 million gallons of 
business a month discussed above, the evidence also shows, and the 
court finds, that ADM ended 1985 with higher inventories of etha- 
nol and fewer customers. #5 

The intervenor-defendants emphasize the deposition testimony, 
read into the record at trial, of the president of the Ethanol Corpo- 
ration,*® James Bruce Smith, that the fuel ethanol market “had al- 


** P. Samuelson, Economics, An Introductory Analysis, p. 9 (3d ed. 1955). Indeed, Mr. Harjehausen testified 
that ADM is able to sell in the ethanol market place at prices higher than those of its competition. See Tr. at 
251. 

45 See Harjehausen Deposition, pp. 155, 159. 

*® This company has been a customer of both ADM and plaintiff A.E. Staley Manufacturing Company [herein- 
after referred to as “A.E. Staley” or “Staley” in the Florida market and elsewhere in PADD-I. 

At the close of his presentation on January 6, 1986, Citicorp’s counsel moved, to the extent necessary, the 
admission into evidence of testimony on plaintiffs’ application for a preliminary injunction on September 13, 
1985, which included that of an expert, Donald L. Martin, who had been called by RAJ. 

In calling Mr. Smith as a rebuttal witness at trial, plaintiffs’ counsel announced that Mr. Smith would rebut 
the testimony of Mr. Martin [Tr. at 262], primarily in regard to the fuel ethanol market in North Carolina. 
Counsel for RAJ and Citicorp both objected that this proffer was not proper rebuttal, and the court sustained 
the objection in view of CIT Rule 65(aX2) and the trial record before it. The court reserved judgment on the 
objections of both intervenor-defendants to plaintiffs’ offer of Exhibit 23 into evidence. See Tr. at 280-84. 

Continued 
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ready been slaughtered in Florida before ET got there.” +7 He at- 
tributed this to three factors—increased competition, bad publicity, 
and the reduced state tax exemption, with the competition charac- 
terized as the biggest factor. See Tr. at 296-98. Indeed, on August 5, 
1983, the Caribbean Basin Economic Recovery Act, 19 U.S.C. §2701 
et seqg., became law. Section 2701 empowers the President to “pro- 
claim duty-free treatment for all eligible articles from any benefici- 
ary country” in that geographic region. Cf. 19 U.S.C. §2702(b). Ap- 
parently pursuant to this authority, Customs has twice ruled that 
fuel ethanol from the area can enter this country, including Flori- 
da, duty free.*® In any event, Mr. Smith testified that a principal 
competitor was marketing ethanol which had entered entirely duty 
free, as well as at the five percent ad valorem rate at issue herein. 
Cf. Tr. at 298-99. In other words, the biggest cause of the “slaugh- 
ter” of the Florida market was fuel ethanol not subjected to the 
surcharge (now 60 cents) prescribed by item 901.50, TSUS. 

The defendants and RAJ argued in support of their original mo- 
tions to dismiss that this case was moot, and intervenor-defendants’ 
position now is also based on timing. That is, even if the determi- 
nations of the Customs Service to permit entry of Caribbean and 
Brazilian fuel ethanol without payment of the surcharge killed the 
market for the domestic product in Florida, that destruction has oc- 
curred prior to the Service’s August actions complained of herein. 

This position has some merit, but not enough to justify the relief 
requested by the defense because the court finds that the harm to 
ADM in Florida, which before Agust 1985, has continued well 
beyond that time. For example, Citgo’s manager of special fuels es- 
timated at trial that he had enough of the Brazilian product to sat- 
isfy his company’s entire need for fuel ethanol in Florida for a 
number of months. See Tr. at 319. In fact, the residue of the two 


That document, which is a letter from Mr. Smith to Mr. Harjehausen dated August 16, 1985 and discussing 
the ethanol market in North Carolina, apparently had been an attachment to an affidavit of Mr. Smith dated 
September 11, 1985 [plaintiffs’ Exhibit Z] which he had brought to New York in anticipation of testifying in 
open court on September 13th. Mr. Smith did not testify, nor were the affidavit and letter received in evidence 
by the court. See transcript of proceedings on Sept. 13, 1985 [hereinafter cited as “Sept. 13 Tr.”], p. 164. Futher- 
more, while Mr. Martin, during his testimony, made mention of North Carolina several times, that state’s situa- 
tion was hardly central to his thesis of absence of irreparable harm based on a continental United States 
market. See generally id. at 132-55. 

Post-trial briefs for both sides continue the argument on admissibility of this document. The court points out 
in response to this argument that, while its rulings from the bench as to the scope of Mr. Smith’s rebuttal testi- 
mony must stand and intervenor-defendants’ objections to admission of Exhibit 23 therefore must be sustained, 
that letter is part of the administrative record herein. See RD 88. 

Also at the close of his case on January 6th, Citicorp’s counsel offered into evidence excerpts of the transcripts 
of the depositions of one Alfred C. Kellogg on December 12 and Gary Towne on December 13, 1985. The plain- 
tiffs objected at that time, and they object now, to these proffers. The objection as to Mr. Towne, who is not an 
officer, director or managing agent of A.E. Staley within the meaning of CIT Rule 30(bX4) (or Rule 32(aX4)) and 
who appeared for deposition pursuant to a notice thereof specifically naming him, was sustained by the court 
from the bench. See Tr. at 198. That ruling stands. 

As for Mr. Kellogg, who is counsel to Citicorp’s Global Trade Division in New York City, there was and is no 
showing that he meets any of the conditions of CIT Rule 32(aX3), hence plaintiffs’ objection is hereby sustained, 
and no part of either his deposition transcript of Mr. Towne’s transcript is otherwise referred to or relied on by 
the court in this opinion. 

47 Tr. at 291. The reference “ET” is to ethanol toluene, the primary fuel ethanol mixture at issue in this case. 

48 See 50 Fed. Reg. 14250-51 (April 11, 1985). Cf. Presidential Proclamation 5452 of March 31, 1986 to “With- 
draw Preferential Treatment Under the Generalized System of Preferences for Certain Ethanol Mixtures”, 51 
Fed. Reg. 11539 et seg., (April 4, 1986). 
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Southern Missouri shipments has been stored in Louisiana, with 
Citgo using the same oceangoing barge earlier chartered and then 
released by ADM for the transport of this Brazilian alcohol to Flor- 
ida.*® Furthermore, the April 10, 1986 letter from defendants’ 
councel indicated that the duties on those two entries, as well as on 
the once-suspended Citicorp entries, have yet to be liquidated. 

In denying the motions to dismiss on the ground of mootness in 
Slip Op. 85-119, the court, without the benefit of a timely-filed ad- 
ministrative record or the evidence thereafter adduced at trial, 
relied on the ‘“capable-of-repetition, yet-evading-review” doctrine as 
set forth in Weinstein v. Bradford, 423 U.S. 147, 149 (1975), and 
other cases. The first requisite element had already been met by 
the date of that opinion, to wit, the challenged action of the Cus- 
toms Service was too short in its duration (90 days) to be fully liti- 
gated prior to its expiration. With regard to the second require- 
ment (existence of “a reasonable expectation that the same com- 
plaining party would be subjected to the same action again’), the 
court was unable to conclude then that such an expectation was 
out of the question. 

Having now reviewed the agency record, as well as the evidence 
on plaintiffs’ standing, the court concluded not only that such a 
reasonable expectation continues to exist but also that there has 
been no abatement in the controversies between the plaintiffs and 
defendants over the Customs Service’s authority not to liquidate 
any unliquidated fuel ethanol entries herein at the rate prescribed 
by item 901.50, TSUS and between the plaintiffs and intervenor-de- 
fendants as to the importers’ obligations to remit the unpaid 
duties. 

As shown in Slip Op. 85-119, 623 F.Supp. at 1270, RAJ imported 
some 7.03 million gallons of fuel ethanol into the California market 
in September 1985. Its counsel characterizes ADM’s claim of injury 
in that market as a result of this shipment as “pure nonsense” on 
the ground that “ADM abandoned the California market in May 
1985’.5° This characterization misses the mark, however. 

The evidence shows, and the court finds, that ADM sold sizeable 
quantities of fuel ethanol in California in April and May 1985. See 
Tr. at 62. ADM sold additional product in California in December 
1985. See id. ADM’s vice-president of marketing testified to con- 
tinuing “talk * * * to customers around the country,”’5! one of 
which had been RAJ’s September California customer, Beacon Oil 
Company®?, and he testified at trial that ADM’s sales efforts were 
not limited to any particular geographic area of the United States. 
See Tr. at 55. In short, the court finds that ADM did not “abandon” 


4° Compare Tr. at 239 with id. at 318. By comparision, ADM has continued to make available (and sell) etha- 
nol to Citgo in other markets. See Harjehausen Deposition, p. 194. 

5° RAJ Reply Brief, p.7. 

51 Harjehausen Deposition, p. 163. 

52 Compare Tr. at 132 (RAJ “had not sold any product to Beacon in the past”) with Harjehausen Depostion, p. 
168. 
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the California market in 1985, notwithstanding the “sharp de- 
clines” in overall ethanol sales at the start of the year noted in the 
RAJ record document quoted above, page 14, nor does the record 
support a finding that ADM was incapable of delivering product to 
Beacon in September 1985. What the record does show is that 
RAJ’s sale price to Beacon then was significantly lower than 
ADM’s sale prices before and after September to its other Califor- 
nia customer, which itself was the recipient of a RAJ commission 
on the sale to Beacon. See id. at 132. To imply that this price differ- 
ential, based in part on the contested 5% ad valorem duty**, could 
not and did not harm ADM in such a way as to confer standing to 
prosecute this case is to turn both economics and the law askance. 

B. Standing of Plaintiff A.E. Staley 

The defense claims of lack of standing on the part of plaintiff 
A.E. Staley are also unpersuasive. This company produces annually 
millions of gallons of fuel ethanol and attempts to market its prod- 
uct, as well as that acquired from others, in PADD-I, including 
Florida and North Carolina. 

Staley’s vice-president and general manager of its ethanol busi- 
ness unit, W. Robert Schwandt, testified, and this court finds, that 
entry of fuel ethanol into PADD-I in 1985 without payment of the 
duty prescribed by item 901.50, TSUS resulted in an absolute loss 
of business on the part of the company. See Sept. 13 Tr., p. 85. See 
also id. at 87. Indeed, in North Carolina, Staley’s sales droppped by 
more than 90 percent from June to July, and they have remained 
at a low level since then®® due to an inability to compete with 
“non-duty paid alcohol.”5* The company’s offer price in that state 
during the late autumn, 1985 was some 30 cents per gallon higher 
than that offered by others.57 

Staley considers Florida to be ‘very important”. Schwandt Depo- 
sition, p. 77. In June-July 1985, its sales of fuel ethanol there ex- 
ceeded a million gallons. See id. at 75, 77. By the time of the trial, 
monthly sales in that state had also suffered “severe deterioration” 
due to “much lower price elsewhere.” Tr. at 45. 

As with ADM supra, the intervenor-defendants argue that Sta- 
ley’s lost business is not sufficient to confer standing. Both RAJ 
and Citicorp contend again that whatever harm Staley suffered in 
1985 occurred prior to the “grandfathered imports in September 
and October”. Reply Brief of Citicorp, p. 26. While the court agrees 
that the harm to Staley began before those particular entries, the 
court also finds that those Citicorp entries into PADD-I added to 
that harm thereafter. Not only had Staley’s sales in North Caroli- 


53 Compare Tr. at 133 with id. at 62, 63. 

54 Cf. Tr. at iss. 

55 Compare Tr. at 44 with id. at 45, 49. At the time of trial, the company’s sales in North Carolina in Decem- 
ber were none. See id. at 49. 

56 Sept. 13 Tr., p. 92. Cf. transcript of deposition on December 13, 1985 of W. Robert Schwandt [hereinafter 
cited as “Schwandt Deposition”). p. 62. 

57 Compare Tr. at 45 and Schwandt Deposition, p. 80 with Tr. at 287. 
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na fallen towards zero by the time trial began in December,5*® but 
Mr. Schwandt earlier had described one aspect of this harm as fol- 
lows: 


Q. * * * Does the importation of ethanol toluene blends into 
PAD [sic] I constitute a viable threat of serious harm to A.E. 
Staley that could not be undone? 

A. Yes 

Judge Carman: How? 

[A] It has already specifically caused us to lose business and 
the margin attached to that business. We can’t recover that. 
Furthermore, it has raised a question of credibility in the 
minds of our customers to what is the real cost and value of 
this product. So, when we go back, if we get an opportunity to 
go back, our job will be more difficult. 

Judge Carman: So, its [sic] a potential of loss of goodwill 
with customers and the loss of revenue that gives you the ir- 
reparable harm? 

[A] Yes.59 


As indicated in Section A above, such a negative turning of custom- 
ers might alone be enough to satisfy the standing standard enunci- 
ated in Valley Forge Christian College v. Americans United for Sep- 
aration of Church and State, Inc., 454 U.S. at 486 

The intervenor-defendants also point to the fact that Staley’s 
manufacture of fuel ethanol has not been diminished. See, e.g., Tr. 
at 46. Indeed, the evidence indicates injury to the “merchandise 
side” of the business. Jd. That is, the company’s lost sales have 
been of product produced by others (and sought to be marketed by 
Staley) rather than by its own Tennessee plant. RAJ’s argument, 
for example, is that 


the interest asserted by Staley in this litigation—that of a mer- 
chandiser of ethanol from foreign and domestic sources—is not 
within the zone of interest protected or regulated by the rele- 
vant statuts * * *. For that reason alone, Staley does not have 
standing to pursue this action and its claims for relief should 
be denied.®° 


The relevant statute implied is item 901.50, TSUS. The brief of 
Citgo, as amicus curiae, argues at page 9 that this tariff was not 
designed to protect the domestic ethanol industry, that is,“{i]t is a 
revenue measure pure and simple.” Jd. p. 8. RAJ’s Post-Trial 
Brief, on the other hand, states (at pages 32-33): 


58 See Tr. at 49. The intervenor-defendants attempt to attribute this dearth of sales to North Carolina’s elimi- 
nation of its state tax incentive. There can be little doubt that this changed circumstance had a negative impact 
on fuel ethanol sales in the state [cf. id. at 44 and Plaintiffs’ Post-Trial Briefs, p. 20], but the EPA rule on gaso- 
line lead content referred to above, page 13 and n. 20, assures ethanol of a role as a substitute octane enhancer 


in North Carolina, as elsewhere, and it is this market, at a minimum, which Staley is still attempting to com- 
pete in [see Schwandt Deposition, pp. 80-81]—without much success due to customer expectations of cheaper 
imports. 

59 Sept. 13 Tr., pp. 87-88. 

6° RAJ Reply Brief, p.13. 
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The additional duty in item 901.50 TSUS offsets certain tax 
benefits that accure from the use of ethanol in motor fuel. (See 
26 U.S.C. §§ 40; 4081) and in effect eliminates these benefits in 
the case of imported fuel ethanol. See 126 Conf. Rec. $.31709 
(December 3, 1980) (statement of Senator Bellman); 126 Cong. 
Rec. H.11691 (December 3, 1980) (Statement of Representative 
Ullman). In turn, the tax benefits arising from the use of etha- 
nol in motor fuel are designed to encourage the domestic pro- 
duction of this alternative to petroleum-based fuels. See Senate 
a. No. 905-529, 95th Cong., 2d Sess. 45, reprinted in 1978 
U.S. CODE CONG & AD. NEWS 7981. Thus, item 901.50, 
TSUS, coupled with the tax subsidies provided in 26 U.S.C. 
§§ 40, 4081, affords a competitive price advantage to domesti- 
cally produced ethanol and as such protects domestic producers 
of fuel grade ethanol by assuring that only domestically pro- 
duced product benefits fully from the federal tax incentives. 
See also 126 Cong. Rec. S.153147 (December 3, 1980) (statement 
of Senator Dole). 


The RAJ analysis is sounder on the intent and effect of the 
tariff,51 but it is not enough to support the proposed conclusion 
that Staley’s injury is outside the zone of interest to be protected. 
While the evidence indicates that Staley itself has sought to sell 
imported Brazilian ethanol,*? that evidence also shows, and the 
court finds, that this plaintiff purchased millions of gallons of do- 
mestically-produced fuel ethanol for resale in North Carolina, Flor- 
ida and elsewhere in 1985, including during the time of the entries 
disputed herein. See generally Schwandt Deposition, pp. 32-34. 

From the outset of this case, RAJ has sided with the defendants 
in their position that the plaintiffs were required to protest pursu- 
ant to 19 U.S.C. § 1516. This position was overruled in Slip. Op. 85- 
119, but it is useful to note that that section of the Tariff Act itself 
confers standing on merchandisers such as Staley. Furthermore, 
the plaintiffs were not required to pursue such a protest because of 
the nature of the controversy herein and the relief requested, in- 
cluding a declaratory judgment. When this relief is requested, the 
Supreme Court has stated: 


* * * Basically, the question in each case is whether the facts 
alleged, under all circumstances, show that there is a substan- 
tial controversy, between parties having adverse legal inter- 
ests, of sufficient immediacy and reality to warrant the issu- 
ance of a declaratory judgment.®* 


The facts adduced in this case show, and the court concludes, the 
plaintiff A.E. Staley Manufacturing Company meets the standing 
requirements. 


61 The courlt notes in passing that, while the revenues raised by the tariff are no doubt sizeable (at least when 
the Customs Service deigns to enforce it), import duties have long ceased cnstituting a primary source of reve- 
nue for the treasury of the United States. 

®2 See Schwandt Deposition, p. 32. 

63 Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U.S. 270, 273 (1941), cited with continued approval in 
City of Los Angeles v. Lyons, 461 U.S. 95, 102 (1983). 
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C. Lack of Standing of Other Plaintiffs. 


Plaintiffs’ complaint on its face was sufficient to withstand a 
motion to dismiss. However, as the Court noted in Gladstone, Real- 
tors v. Village of Bellwood, 441 U.S. 91, 115 n. 31 (1979): 


Although standing generally is a matter dealt with at the 
earliest stages of litigation, usually on the pleadings, it some- 
times remains to be seen whether the factual allegations of the 
complaint necessary for standing will be supported adequately 
by the evidence adduced at trial. 


Plaintiffs; proof is inadequate to support standing now on the 
part of the National Corn Growers Association, New Energy Com- 
pany of Indiana and the Ohio Farm Bureau Federation, Inc. 
Indeed, at trial counsel entered a stipulation to the effect that the 
New Energy Company does not now sell, nor has it ever sold, fuel 
ethanol in either PADD-I or California and that it is 


unable to identify in any way in which it has been injured by 
the importation of 44 million gallons of ethanol toluene blends 
ae the 90 day grandfather period at issue in this case. Tr. 
at 102. 


As for the Ohio Farm Bureau Federation, Inc., the evidence 
shows that it is a trade representative of some 90,000 people and 
that it owns Ohio Farm Bureau Synfuels, Inc., which has a 20 per- 
cent interest in South Point Ethanol, a producer of fuel ethanol 
from corn. 

South Point considers the State of Maryland an “attractive” po- 
tential market in veiw of its proximity to the company’s plant. See 
Tr. at 85. It sold some ethanol in that state in 1985,°* and it deter- 
mined to attempt to market larger quantities there. To this end, a 
sizeable storage tank and some rail cars were leased for a year. But 
these steps were taken without any contractual commitment to 
purchase South Point’s ethanol. See id. at 84. And there was testi- 
mony to the effect that it is “almost impossible” ®* to blend gasohol 
in Maryland due to “volatility standards”. See id. at 126. In other 
words, South Point, which was selling elsewhere all the ethanol it 
produced anyway,®® was looking to engender “new demand” in 
that state. See Tr. at 84. The hoped-for customer had been working 
with RAJ in an attempt to develop an appropriate gasohol blend 
for Maryland. But RAJ had not sold fuel ethanol to that compa- 
ny,®7? thereby leaving plaintiffs’ counsel to contend now that the 
RAJ entry in California without payment of the item 901.50 duty 
enables RAJ to “compete more agressively” in Maryland. Plain- 
tiffs’ Post-Trial Brief, p. 31, n. 30. If the best proof of such aggres- 
siveness is price, injury to the Ohio Farm Bureau Federation, Inc. 


64 See Tr. at 80. 

85 Td. at 127. 

86 See id. at 84. 

67 See id. at 126, 128. 
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has not been established since South Point’s proposed ethanol price 
was but a penny more a gallon than that of RAJ,®* which differen- 
tial evaporates with the South Point testimony that the hoped-for 
customer prefers domestically-produced ethanol. See Tr. at 75. 

In sum, the evidence fails to substantiate standing on the part of 
plaintiff Ohio Farm Bureau Federation, Inc., and the same is true 
for plaintiff National Corn Growers Association. 

This latter organization was characterized at trial as a “non- 
profit, non-partisan association designed to benefit and represent 
the corn growers of this country on issues of importance to them”. 
Id. at 88. It has some 17,000 members and 19 supporting members, 
including ADM and A.E Staley.*® The testimony of its witness, 
however, failed to prove injury either to itself or to its corn-grow- 
ing members caused by the actions of the defendants complained of 
herein. Rather, the evidence simply reflects a generalized concern 
for the continued expansion of domestic production of ethanol de- 
rived from home-grown corn. See id. at 88-95. 

The Supreme Court has held that a trade association like that of 
the corn growers does have standing to bring suit on behalf of its 
members when: 


(a) its members would otherwise have standing to sue in 
their own right; (b) the interests it seeks to protect are ger- 
maine to the organization’s purpose; and (c) neither the claim 
asserted nor the relief requested requires the participation of 
individual members in the lawsuit. 


Hunt v. Washington State Apple Advertising Commission, 432 US. 
333, 343 (1977). Earlier, in Warth v. Seldin, 422 U.S. 490, 511 (1975), 
the Court had pointed out that “{e]ven in the absence of injury to 
itself, an association may have standing solely as the representa- 
tive of its members.” However, proof of harm to one or more of 
those individual members is required to justify any relief. See 422 
US. at 515. 

That proof of harm to individual growers of corn has not been 
adduced here,7° that is, there is no showing that Hunt condition 
(a), supra, is met. Rather, plaintiffs’ counsel argue now that the As- 
sociation has standing based on the injury to non-voting, “support- 
ing members” ADM and A.E. Staley. But neither of these corpora- 
tions is a corn grower, nor are their interests necessarily coincident 
with those of American corn farmers. For example, ethanol can be, 
and is, derived from other grains. And those raw materials are also 
subject to importation. In short, the court is unable to conclude 
that the proven harm to ADM and AF. Staley is sufficient to sus- 


68 Compare id. at 75 with transcript of deposition on December 13, 1985 of RAJ president Maulik Radia [here- 
inafter cited as “Radia Deposition’’], p. 35. 

®® Such supporting members, however, do not have a vote, nor are they eligible to be directors of the associa- 
tion. Rather, they pay dues and provide financial and other assistance to the organization. See Tr. at 99-100. 

7°The administrative record contains a letter to Mr. Fox from the Association dated August 16, 1985 [RD 10] 
which attempts to quantify the harm to U.S. corn farmers to be caused by two of the contested Brazilian ship- 
ments, albeit in a general way and based upon a number of unsubstantiated assumptions. 


155 619 0 - 86 - 4 
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tain the continued presence in this case of plaintiff National Corn 
Growers Association simply on the ground of payment of dues. cf. 
Health Research Group v. Kennedy, 82 F.R.D. 21, 27-28 (D.D.C. 
1979). 


Ill 


The defendants argue in their post-trial brief that the plaintiffs 
have not shown that whatever injury in fact they suffered was 
caused by the activities of the Customs Service. This argument is 
not well-taken; the court finds that injury to plaintiffs ADM and 
A.E. Staley described above fairly can be traced to defendants’ de- 
terminations to permit more than 40 million gallons of fuel ethanol 
from Brazil to enter the United States during September and Octo- 
ber 1985 for distribution and sale in PADD-I and California with- 
out payment of the duties prescribed by item 901.50, TSUS.7! 

Of course, in their motion for judgment on the agency record, 
submitted on the eve of trial, the defendants contend that their ac- 
tions “were lawfully done’’, to quote from page 4 of their memoran- 
dum of law. However, just as the facts do not support the thesis of 
defendants’ post-trial brief, neither does the law support their pre- 
trial position. Indeed, the best indicator of this is their own deter- 
mination reached by August 1985 that they had been wrong to 
“impl[y to RAJ, Citicorp and other importers] that the duty of 60 
cents per gallon provided for in item 901.50, TSUS, would not 


apply.” 72 That is, to quote further from this revocation letter to 
RAJ: 


Upon review of this matter we conclude that the 60 cents 
per gallon duty should be applied to the ethyl alcohol compo- 
nent of this mixture when the mixture is imported for fuel use, 
inasmuch as the language of item 901.50 encompasses all ethyl 
alcohol, provided for in item 427.88, which is imported for fuel 
use, whether it is imported by itself or in a mixture. RD 16 (em- 
phasis added). 


The administrative record contains a lengthy document [RD 114] 
prepared by The Brazilian Ethanol Producers’ Special Committee 
on the export potential of fuel ethanol and which computes an “ad- 
ditional availability of 250 million gallons yearly for export [to the 
United States], beginning in 1985.” The United States ambassador 
to Brazil sent the following letter dated July 5, 1984 [RD 94] to the 
defendant Commissioner of Customs. 


Recently my Senior Commercial Officer, Mr. Emilio Iodice, 
and I met with Shegeaki Ueki, the president of the Brazilian 
state petroleum company Petrobras. Among the subjects we 


7! In Slip Op. 85-98, p. 4, Judge Carman determined the difference between this duty and 5% ad valorem to 
be approximately 58 cents per gallon. 

72 RD 16 (letter from Harvey B. Fox to Maulik H. Radia stamped August 2, 1985). See RD 3, RD 7, RD 23, RD 
40 and RD 91. 
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discussed was the tariff treatment of Brazilian anhydrous alco- 
hol exported to the U.S. 

Because of the lack of foreign exchange due to growing debt 
service requirements, Brazil has become a world leader in the 
substitution of fuel alcohol for gasoline in automobiles. Unfor- 
tunately (from Brazil’s perspective), the very high USS. tariffs 
= — have greatly limited exports of Brazilian alcohol to 
the USS. 

As you can see from Mr. Ueki’s note, Petrobras is interested 
in obtaining a favorable tariff ruling on the importation of an- 
hydrous alcohol that is pre-blended with additives such as 
MTBE, BTX and others. According to Mr. Ueki, the product 
would be used as an additive to gasoline. What the Brazilians 
are interested in is finding some formula to export a product of 
alcohol, but which is different enough to qualify for a lower 
tariff rate. 

In view of the bad news they are about to get on alcohol in 
the Congress and from the States of California and Florida, a 
positive response on this subject would elicit a most positive re- 
action on the part of the Brazilians. It would serve somewhat 
to mitigate what has been considered here a growing protec- 
tionism stance on our part. 

I realize that you do not normally involve yourself in details 
like this, but I would appreciate your help in seeing that Mr. 
Ueki’s letter gets to the right office in Customs. After the 
Mg is made, I would be happy to transmit it to Mr. 

eki * * *. 


Customs responded favorably to this plea on September 12, 1984, 
concluding that item 901.50 TSUS would not be applied.7* Predict- 
ably, this resolution to disregard the plain meaning of this law en- 
gendered protests from domestic interests such as those now plain- 
tiffs in this case 7* and inquiries from members of Congress. For 
example, Senators Robert Dole and Richard G. Lugar sent a letter 
to Secretary Baker on July 17, 1985, stating, among other things: 


We are concerned about certain recent Customs Service 
letter rulings pertaining to the importation of certain so-called 
mixtures of ethanol with various other petroleum based addi- 
tives. These rulings effectively contravene Congressional 
intent. Unless they are immediately revoked, there will be a 
substantial loss of revenue to the U.S. Treasury and a threat to 
the economic viability of a major new U.S. industry. 

The clear intent of Congress was to impose a special duty on 
imported fuel ethanol in order to offset corresponding U.S. tax 
exemptions for the sale of ethanol/gasoline blends. The current 
amount of this duty is 60¢ per gallon plus a 3% ad valorem 
tax. These letter rulings permit a defacto [sic] repeal of this 
duty if the imported ethanol is simply mixed with as little as 
7% toluene or other similar additive. RD 98. 


13 See RD 94 (letter from Arthur P. Schifflin to Hon. Diego C. Asencio). 
14 See, e.g., RD 78 (letter from Stephen L. Urbanczyk, Esq. to Harvey B. Fox (July 3, 1985)). 
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Recipients of the “letter rulings” referred to included RAd, Citi- 
corp, Certified Oil Company and Southern Missouri. With the ex- 
ception of Southern Missouri, those letters were sent in June 1985. 
See RD’s 20, 84. In fact, Citicorp’s brief states that 


Citicorp had been exploring the possibility of importing mix- 
tures containing ethanol since late 1984 and entered into an 
agreement with Petrobras in May 1985 to import a small quan- 
tity of an ethanol/toluene mixture. It imported 2.2 million gal- 
lons of this ethanol/toluene mixture, which was entered in 
July 1985. This was a “trial lot” (called “CitiChem I’) which 
Citicorp sold to its customer, Chemical Fuels Corporation. The 
mixture imported in July consisted of 92.5 percent Brazilian 
ethanol and 7.5 percent toluene. Although the Customs Service 
had not issued a ruling letter to Citicorp specifically for this 
shipment Citicorp believed, and Customs agreed, that the etha- 
nol/toluene mixture was not dutiable under TSUS 901.50 be- 
cause the Customs Service has so ruled such in other 
cases: * * * Citicorp was entitled to rely on those rul- 
ings ** * 75 

Trial run or not, Customs issued revocation letters to Citicorp and 

the other proposed importers on or about August 2, 1985, 7° condi- 

tioned as follows: 


This revocation is made pursuant to section 177.9(d\(1), Cus- 
toms Regulations, and is effective with respect to all entries 
made after 5:00 pm local time, August 2, 1985. Entries made 
prior to that time will be governed by the ruling previously 
issued to you. With respect to any entries made after the effec- 
tive date of the instant ruling, Customs will consider all facts 
and evidence submitted by you in connection with claims of re- 
liance on the ruling previously issued you. 


The issue’? raised by this decision, as phrased by defendants at 
page 3 of their memorandum, is whether the Customs Service had 
authority to permit the importation of ethanol blends beyond 
August 2, 1985, without the payment of duties at the rate provided 
for under item 901.50, TSUS, following issuance of the foregoing 
revocation rulings. The court concludes that the answer to this 
question is that Customs did not have such authority. - 

As Justice Holmes once stated on behalf of a unanimous Su- 
preme Court, “there is no canon against using common sense in 
construing laws as saying what they obviously mean.” Roschen v. 
Ward, 279 U.S. 387, 339 (1929). Another unanimous7® Court, in 


18 Trial Brief of Citicorp, p. 6, n. 12 (citations omitted; emphasis added). Apparently, RAJ brought a shipment 
of fuel ethanol into Houston. The testimony thereon is unclear as to whether it arrived pursuant to a prior 
Customs letter, but, in any event, it was subjected to a duty of 5% ad valorem prior to the Customs revocation 
letter of August 2, 1985 at issue herein. See Radia Deposition, p. 13. 

176 See supra n. 72. The letter to Southern Missouri [RD 40] is stamped August 7, 1985, and its effective date is 
stated to be that date as opposed to August 2nd. 

™ Defendants’ Memorandum of Law lists as its first issue whether a cause of action lies against them. Slip 
Op. 85-119 determined that causes do lie, the remedies for which are discussed hereinafter in Point V. 

78 Justices Marshall, Rehnquist and O’Connor took no part in the decision. See 467 U.S. at 866. 
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Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984), noted that: 


The judiciary is the final authority on issues of statutory 
construction and must reject administrative constructions 
which are contrary to clear congressional intent * * *. If a 
court, employing traditional tools of statutory construction, as- 
certains that Congress had an intention on the precise question 
at issue, that intention is the law and must be given effect. 467 
US. at 843 n. 9 (citations omitted). 


Here, once the defendants had come to admit their erroneous dis- 
regard of the law, they opted for a course called reliance between 
the Scylla and Charybdis of their own creation. This choice com- 
pounded their error. Indeed, the ruminations at pages 8-9 of their 
memorandum of law are revealing, to wit: 


Within its judgment and discretion, the Customs Service 
could have implemented the substance of its August 2 (and 7), 
1985 revocation decision(s) in several ways. It could have ad- 
vised the recipients that it intended to revoke the earlier favor- 
able rulings 90 days hence (i.e. on November 1, 1985), thereby 
providing 90 days notice (and perhaps permitting a flood of im- 
ports). Alternatively, the Customs Service could have done 
nothing and on November 1, 1985, revoked the rulings without 
notice (thereby potentially injuring importers and domestic 
purchasers). Additionally, the Customs Service might have im- 
plemented the revocations of August 2 and 7, 1985, in modified 
form by providing for a longer (or shorter) “grace period.” Al- 
ternatively, the Customs Service could have declined to act on 
plaintiffs’ request (RD Nos. 78 and 134) for administrative re- 
consideration of its original rulings (i.e, the ones revoked by 
the August 2 and 7 rulings) and compelled plaintiffs to initiate 
formal proceedings pursuant to the provisions of 19 U.S.C. 
§ 1516. Finally, the Customs Service could have determined 
that a uniform and established practice existed (if investigation 
had permitted such a finding), thereby permitting importation 
of ethanol blends without the duties provided for under item 
901.50, TSUS, until 30 (or 90) days following publication of the 
notice in the Federal Register * * *. [footnote omitted] 


Expediency, however, having once failed the defendants, is not 
the correct guidepost—notwithstanding the validity of much that 
surrounds this presentation in their memorandum. For example, 
no one disputes 19 U.S.C. §3’s grant to the Secretary of the Treas- 
ury of the “superintendence of the collection of the duties on im- 
ports as he shall judge best” or the power to promulgate rules and 
regulations encompassed in 19 U.S.C. § 1624 or the authority to pre- 
scribe forms of entries found in 19 U.S.C. §66. But whatever the 
breadth of such statutory parameters, they do not accommodate de- 
fendants’ actions in this case. 
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Sections 1624 and 66 of Title 19 are claimed to be pari materia,7® 
which makes the general powers set forth therein subject to the re- 
straint “not inconsistent with law.” The law here (item 901.50, 
TSUS) provides: 


Ethyl] alcohol (provided for in item 427.88, part 2D, schedule 4) 
when imported to be used in producing a mixture of gasoline 
and alcohol or a mixture of a special fuel and alcohol for use 
as a fuel, or when imported to be used otherwise as fuel 
* * * * 60¢ per gal.®° 


There is nothing in the record before the court to indicate that be- 
tween the time of this item’s enactment in 1980 and 1984 the de- 
fendants had difficulty with either its plain meaning or its enforce- 
ment. Moreover, whatever uncertainty may have developed there- 
after was laid to rest at the start of August 1985, as quoted above, 
page 39. In fact, the defendants have left the intervenor-defendants 
to contend now that “TSUS 901.50 was not intended to apply to 
mixtures,” ®! which, in the view of these importers, are properly 
classified under item 432.10, TSUS.®? But this position glosses over 
the intended use of the Brazilian ethanol, namely, mixed with gaso- 
line®* to fuel motor vehicles, which brings it within the ambit of 
item 901.50. If the intent were otherwise, each gallon could be sub- 
jected to the distilled spirits tax prescribed by 26 U.S.C. §5001(a\(1), 
depending on the degree of denaturement by substances like the 
aromatic hydrocarbon toluene. That is, toluene is added to ethy] al- 
cohol to avoid this tax, and not that of item 901.50. Cf: 26 U.S.C. 
§ 5214(aX(1\(c). 

The defendants attempt to rely on 19 U.S.C. §1315(d), which pro- 
vides, in pertinent part: 


No administrative ruling resulting in the imposition of a 
higher rate of duty or charge than the Secretary of the Treas- 
ury shall find to have been applicable to imported merchandise 
under an established and uniform practice shall be effective 
with respect to articles entered for consumption or withdrawn 
from warehouse for consumption prior to the expiration of 
thirty days after the date of publication in the Federal Regis- 
ter of notice of such ruling; * 


But defendants’ own revocation letters in this case [RD 3, 7, 16, 23, 
40, and 91] deny the existence of any “established and uniform 
practice”, and no publication of their decision(s) to revoke therefore 


79 See Defendants’ Memorandum of Law, p. 10, n. 11. 

®° Unless the context indicates otherwise, the court’s references in this opinion to this item 901.50, TSUS en- 
compass, necessarily, item 427.88. 

®! Trial Brief of Citicorp, p. 39. 

®2 See generally id. at 40-43; RAJ Post-Trial Brief, pp. 51-55. The court notes in passing that the prescribed 
rate of duty for this item is “5% ad val., but not less than the highest rate applicable to any component com- 
pound.” The mixture referred to in the Customs correspondence with Citicorp dated June 12, 1985 contemplated 
92.5% ethanol; the mixture specified in the letter to RAJ dated June 3, 1985 was 89-92.5% ethanol, the rest 
benzene, toluene or xylene. Hence, that prescription, on its face, brings item 427.88, and thus item 901.50, into 


account. 
®° Under Formula No. 20 of the Treasury Department’s Bureau of Alcohol, Tobacco and Firearms, 27 C.F.R. 
21.24, denaturing ethyl alcohol with unleaded gasoline restricts it to fuel use. 
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occurred. In short, Section 1315(d), with its 30-day grace period, is 
inapposite. 

The defendants opted for a period of 90 days from the date of 
their revocation(s), and their counsel refer the court to the Customs 
Service’s general-ruling-procedure regulations, specifically, 19 
C.F.R. §177.10(e). However, that regulation, covering effective dates 
of published decisions, provides for immediate application of rul- 
ings, except that 


a change of practice resulting in the assessment of a higher 
rate of duty or increased duties shall be effective only as to 
merchandise entered for consumption or withdrawn from 
warehouse for consumption on or after the 90th day after pub- 
lication of the change in the Federal Register. 


The defendants admit, however, that their “revocation does not 
constitute a change in practice warranting publication,” §* and 
they therefore cannot rely on the time period of this regulation. 

Finally, the defendants seek support in 19 U.S.C. §1514(c)(2), but 
the 90-day period in that section of the Tariff Act of 1930 is the 
amount of time permitted for the filing of a protest of decisions 
within the purview of subsection (a) thereof. Nothing in that statu- 
tory section contemplates the kind of time lapse at issue here. 

The Supreme Court has stated in Citizens to Preserve Overton 
Park v. Volpe, 401 U.S. at 415, and other cases, that decisions of a 
cabinet Secretary are entitled to a presumption of regularity, but 
the Court also has pointed out the “presumption is not to shield his 
action from a thorough, probing in-depth review.” 

Such a review in this case shows a clear-out attempt by the de- 
fendants not to apply the correct rate of duty prospectively, albeit 
limited to a period of 90 days. While their own regulation on the 
effect of a revocation of the kind at issue here, 19 C.F.R. 
§ 177.9(d\(2), proscribes retroactive application,®* it does not provide 
for a prospective non-enforcement of the proper duty. Of course, if 
it did not provide the regulation could run afoul of the long-stand- 
ing rule that the Secretary of the Treasury cannot, by his regula- 
tions, alter or amend a revenue law. See, e.g., Morrill v. Jones, 106 
U.S. 466, 467 (1883); Czarnikow-Rionda Company v. United States, 
60 CCPA 6, 9, C.A.D. 1071, 468 F.2d 211, 214 (1972). In any event, 
there is no such regulation, nor is there any statute protecting de- 
fendants’ conduct in this case. As the Supreme Court stated as long 
ago as 1836: 


The Secretary of the Treasury is bound by the law, and al- 
though in the exercise of his discretion he may adopt necessary 


84 Defendants’ Memorandum of Law, p. 15, n. 15. The other sections of Part 177 of the Service’s regulations 
cited in this memorandum, to wit, 19 C.F.R. 1770.0, 177.1, 177.%a), 177.9(c), 177.9%dX1) and 177.%dX2), do not sup- 
port defendants’ position, nor do they support the position of the intervenor-defendants. 

85 Presumably, this is why the revocation letters [see supra p. 42] state that “[e]ntries made prior to that time 
[5 p.m. on Aug. 2, 1985] will be governed by the ruling previously issued to you” and also why those entries are 
not now challenged by the plaintiffs. 
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forms and modes of giving effect to the law, yet, neither he nor 
those who act under him, can dispense with, or alter any of its 
provisions.®® 


This principle remains just as true today. E.g., Chemung County v. 
Dole, 781 F.2d 963, 968 (2d Cir. 1986) (“Government agencies are 
not at liberty to violate statutory commands”). 


IV 


The foregoing conclusion of the court that the defendants acted 
in excess of their statutory authority obviates a need to review the 
importer claims of reliance presented to the Customs Service. How- 
ever, review of those claims, pressed now by the intervenor import- 
ers before the court, further reveals the unlawfulness of defend- 
ant’s actions. 

In Bowman Transportation, Inc. v. Arkansas—Best Freight 
System, Inc., 419 U.S. 281, 285-86 (1974), the Supreme Court sum- 
marized the appropriate scope of judicial review under the Admin- 
istrative Procedure Act, 5 U.S.C. § 706(2)A),®7 as follows: 


Under the “arbitrary and capricious” standard the scope of 
review is a narrow one. A reviewing court must “consider 
whether the decision was based on a consideration of the rele- 
vant factors and whether there has been a-clear error of judg- 
ment * * *. Although this inquiry into the facts is to be 
searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute it judg- 
ment for that of the agency.” Citizens to Preserve Overton Park 
v. Volpe, supra, at 416. The agency must articulate a “rational 
connection between the facts found and the choice made.” Bur- 
lington Truck Lines v. United States, 371 U.S. 156, 168 (1962). 
While we may not supply a reasoned basis for the agency’s 
action that the agency itself has not given, SEC v. Chenery 
Corp., 332 U.S. 194, 196 (1947), we will uphold a decision of less 
than ideal clarity if the agency’s path may reasonably be dis- 
ay Colorado Interstate Gas Co. v. FPC, 324 U.S. 581, 595 

). 


In this case, the agency’s governing regulation, 19 C.F.R. 
§ 177.9(d), which Customs relied on in issuing its revocation letters 
on August 2 (and 7), 1985, states: 


Modification or revocation of ruling letters—(1) Generally. 
Any ruling letter found to be in the error or not in accordance 
with the current views of the Customs Service may be modified 
or revoked. Modification or revocation of a ruling letter shall 
be effected by Customs Headquarters by giving notice to the 
person to whom the ruling letter was addressed and, where cir- 


86 Tracy v. Swartwout, 35 U.S. 80, 95 (1836). 
®7 The Customs Courts Act of 1980, 28 U.S.C. 2640(d), requires this court to review a case such as this under 
Section 706. 
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cumstances warrant, by the publication of a notice or other 
statement in the Customs Bulletin. 

(2) Effect of modification or revocation of ruling letters. The 
modification or revocation of a ruling letter will not be applied 
retroactively with respect to the person to whom the ruling 
was issued, or to any person directly involved in the transac- 
tion to which that ruling related, Provided: 

(i) The request for a ruling contained no misstatement or 
omission of material facts, 

(ii) The facts subsequently developed are not materially dif- 
ferent from the facts in which the ruling was based, 

(iii) There has been no ae in the applicable law, 

(iv) The ruling was originally issued with respect to a pro- 
spective transaction, and 

(v) All of the parties involved in the transaction acted in 
good faith in reliance upon the ruling and retroactive modifica- 
tion or revocation would be to their detriment. 


Nothing in this paragraph will prohibit the retroactive modifi- 
cation or revocation of a ruling with respect to a transaction 
which was prospective at the time the ruling was issued, inas- 
much as such a transaction was not entered into in reliance on 
a ruling from the Headquarters Office or the Regional Com- 
missioner, New York Region. 


The areas of contention herein are those within the purview of 
subsections (iv) and (v), primarily the latter. On this point, the tes- 
timony of the Customs decisionmaker, Mr. Roth is: 


We found no evidence that would be inconsistent, in our 
opinion, with a finding of good faith, however. With respect to 
detriment we made no finding that a particular ement was 
binding or with respect to the relief, if any, which would have 
been available “a force majeure or similar provisions con- 
tained in a particular agreement.®® 


In view of this admission that there was no finding as to detri- 
ment, a key question is whether the administrative record ®® sup- 
ports RAJ and Citicorp claims of such reliance.°° 


A. The Record on RAJ 


To begin with, the administrative record certified by decision- 
maker Roth does not contain the request for a ruling apparently 
made by RAJ on May 6, 1985. Be that as it may, RAJ, seemingly 
on the advice of counsel,?! assumed that a ruling letter would be 


88 Attachment to page 126 of transcript of deposition of John T. Roth on October 15, 1985 [hereinafter cited as 
“Roth Deposition”) (emphasis added). 

89 As indicated in Point I above, the parties agree that the actions of the defendants are to be measured by 
the contents of this record. The defendants, as well as RAJ and Citicorp, objected at the start of the trial to any 
supplementation of that record, and this court has concluded that it is not at liberty to disregard the certifica- 
tion of the decisionmaker as to the contents of the record before him. 

°°The importers assert essentially two types of reliance claims, one involving business activities they engaged 
in in connection with the June 1985 ruling letters. The second involves importation of fuel ethanol after Cus- 
toms had agreed in August 1985 to grandfather such shipments. 

®! See RD 21 (letter from R. Sarah Compton, Esq. to Harvey B. Fox (Aug. 9, 1985) [hereinafter cited as “Comp- 
ton August 9 Letter’), stating at page 5 that “{iJn May 1985, RAJ Chemical contacted Washington counsel and 

Continued 
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issued automatically.°? It did not wait for such a letter, but rather 
entered as of May 9, 1985 into what it now claims was a binding 
contract to supply the Beacon Oil Company in California with ap- 
proximately four million gallons of ethanol monthly for one year. 

The documents submitted by RAJ to the Customs Service, howev- 
er, do not confirm the existence of such a contract with Beacon. 
The document in the record purported to be the contract [RD 21, 
Ex. 5] is not signed, nor does it reflect the name of the other 
party.°? RAJ submitted to Customs a copy of a telex to an undis- 
closed party, dated May 15, 1985, that made reference to its offer to 
sell ethanol/toluene as of May 9th. See RD 21, Exhibit 4. In this 
telex, Mr. Radia listed the conditions for a letter of credit and 
stated that RAJ has yet to receive a telex from the putative buyer 
“accepting our agreement as out lined [sic] in our telex of May 9, 
1985.’’94 

The May 15 telex projected a “loading date around May 25, 
1985.” RD 21, Exhibit 4. At that time, RAJ apparently was at- 
tempting to negotiate the purchase of ethanol from Brazil. On May 
9th, Mr. Radia had reduced to a writing to S.A. Costa Pinto Expor- 
tacao e Importacao (“CP”) what he apparently believed was a CP 
offer for the sale of four million gallons of ethanol/toluene and 
RAJ’s counter offer to purchase eight million gallons.°5 Mr. Radia 
had telexed CP on May 12th and agreed to “reluctantly accept” an 
offer for four million gallons at a price of two cents more per 
gallon than the price RAJ had contemplated paying for the same 
quantity in the May 9 telex. See RD 21, Exhibit 7. 

RAJ claims that these documents show that a contract “was ne- 
gotiated and executed on the ‘spot market.’”9® On May 22nd, a 
letter of credit was posted for RAJ’s benefit. See RD 42. Under its 
terms, the bank would pay if RAJ provided documents showing de- 
livery of ethyl alcohol into the buyer’s tank at Redwood City, Cali- 
fornia.®7 While the quantity was not specified, the price per gallon 


was informed that the Asencio letter was accurate, valid and in effect”) and (Affidavit of Maulik H. Radia, para. 
11 (Aug. 7, 1985)). 

®2 Counsel and Mr. Radia contend that RAJ received oral assurances from the Customs Service’s Import Spe- 
cialist in New York that the item 901.50 duty would not be levied and that a ruling letter would be issued upon 
request. See Compton August 9 Letter, p. 5 and Radia Affidavit, pp. 3-4. 


RAJ could not have relied on the oral assurances of the Import Specialist. While oral inquiries regarding rul- 
ings may be made, the regulations clearly state that the “Customs Service will not issue rulings in response to 
= requests. Oral opinions or advice of Customs Service personnel are not binding on the Customs Service.” 19 

.F.R. 177.1(b). 

®31f the absence of any signature or name was the result of redaction for fear of disclosure of confidential 
information, that fear was unwarranted in view of safeguards such as 19 C.F.R. 103.15, which provides that 

the disclosure of information relative to the business of one importer or exporter that is acquired by a 

Customs officer or employee in an official capacity to any person not authorized by law or regulations 

to receive this information is a ground for dismissal from the United States Customs Service, suspen- 

sion, or ae disciplinary action, and if done for a valuable consideration subjects that person to crimi- 
prosecution. 

°*RD 21, Exhibit 4, p. 2. The administrative record does not include a copy of a telex dated May 9th to the 
putative buyer. 

®5 See RD 21, Exhibit 6. The record does not contain a response from CP. 

*°6Compton August 9 Letter, p. 6. While the documents show that RAJ had agreed to the price fixed by CP on 
May 12th, there is evidence in the record that CP was still considering the terms of the proposal on May 15th, 
and its response was due by the end of May 16th. In his telegram to the California buyer, Mr. Radia mentioned 
that “the attorneys of the Brazillian [sic] Company is [sic] studying the terms and conditions [sic] of the sale and 
should respond by end of May 16, 1985.” RD 21, Exhibit 4, p. 2. 

°7 The buyer’s name was apparently redacted by RAJ from the copy it sent to the Customs Service. 
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and the amount of the letter of credit were. Simple arithmetic dis-- 
closes that the letter was for the purchase of six million gallons. 

The letter of credit posted for the benefits of RAJ did not bind it 
to sell any ethanol. RAJ could draw on that letter if it provided the 
bank with proper documentation of receipt of the alcohol. RAJ 
would not be penalized on account of the letter of credit if it failed 
to make delivery. In its reply brief, page 48, RAJ attempts to shift 
the burden to the plaintiffs to explain why a letter of credit would 
be posed if RAJ had no obligations to perform. But, at the adminis- 
trative level, the burden was on RAJ to supply sufficient evidence 
as to its reliance claims. 

Customs issued its ruling letter to RAJ on June 3, 1985. See RD 
17. However, if RAJ had binding agreements, the contents of the 
administrative record suggest their existence prior to this date and 
therefore that no rational basis existed for the Service’s acceptance 
of a RAJ claim of actual reliance on the letter. 

The court also fails to discern a rational basis for any Customs 
accceptance of RAJ’s claim that it entered into its supply contract 
on June 24, 1985.9® A June 24 agreement °° established that CP 
would be the exclusive supplier and that RAJ would be the exclu- 
sive buyer of “the product” for four markets in the United States, 
including California. Under its terms, RAJ would lose the status of 
exclusive buyer if it failed to purchase for each market minimum 
monthly orders. It would also lose its status if it failed to place 
minimum first orders by specific dates set forth in the agree- 
ment.!°° But, contrary to RAJ’s claim, this agreement did not obli- 
gate it to purchase anything from CP. Rather, RAJ was given an 
option to buy ethanol at a price that “will be negotiated under 
good faith on a case by case basis.” !°! In any event, there simply 
is nothing in the record that shows that the ethanol/toluene for 
the September 4 shipment at issue herein was purchased by RAJ 
pursuant to the June 24 agreement. 

The plaintiffs have attempted to show that the order for this 
shipment was placed on August 1, 1985 and accepted on August 
2nd.'°? But plaintiffs’ cross-examination of Mr. Radia proves that 
this shipment was not sent in respone to such an order. In effect, 
Mr. Radia testified that he paid almost six cents less for the fuel 
ethanol than the price stated in his August 1 offer.1°* The admin- 


*8 See RD 22, p. 2 (letter dated August 16, 1985 from R. Sarah Compton, Esq. to Harvey B. Fox). 

*°RAJ provided Customs with two copies. In one, the product is defined as “anhydrous alcohol blended with 
more than 5% denaturing agents from Brazil.” In the other, the product is defined as “anhydrous alcohol mixed 
with toluene, xylene or benzene from Brazil.” See RD 21, Exhibit 12. 

100 The first order for California had to be placed by August 15, 1985., The first order for each of the other 
three markets had to be placed by July 10, 1985. The record does not reflect that RAJ placed timely orders for 
those other markets. 

101 RD 21, Exhibit 12. Of course, Section 2-3051) of the Uniform Commerical Code provides that “parties if 
they so intend can conclude a contract for sale even though the price is not settled.” 

102 See Plaintiffs’ Post-Trial Brief, pp. 83-84. Plaintiffs’ purpose is to show that RAJ entered into a contract at 
a time when it was known in the industry that Customs was revoking its ruling letters. 

103 Compare Tr. at 132 and Radia Deposition, p. 15 with RD 21, Exhibit 12, p. 5. 
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istrative record does not contain any explanation for such a sudden 
price reduction. 

RAJ has attempted to venture outside this record, but the at- 
tempt only weakens its argument. At trial, RAJ offered an exhibit 
(4) that shows that the letter of credit was transferred for the bene- 
fit of CP. The document, dated May 25, 1985, states the price per 
gallon to be the same as the amount indicated in the Radia testi- 
mony. The total value of the transfer equaled six million times the 
listed gallon price. 

The conclusion to be drawn from the record (and the offered ex- 
hibit) is that the September 4 shipment was made pursuant to a 
May agreement.!°* The price in the letter of credit and the quanti- 
ty correspond to the price which RAJ paid and to the quantity 
which it received,!°> and the delivery was made to the port indi- 
cated in the letter of credit.1°* In sum, examination of RAJ’s 
record before Customs constrains this court to conclude that it was 
arbitrary, capricious and an abuse of discretion for the Service to 
have acquiesced in RAJ’s claims of reliance. 


B. Citicorp’s Record 


Citicorp made three importations of fuel ethanol from Brazil !°7 
without payment of the duty prescribed by item 901.50, TSUS. The 
first, aggregating 2.2 million gallons of 92.5 percent ethanol and 7.5 
percent toluene, was landed in July 1985. Citicorp admits that this 
shipment was made pursuant to May 1985 agreement with the Bra- 
zilian supplier and without any prior Customs approval. See supra 
p. 41. 

The company’s first request for a ruling letter was apparently 
made in June. On June 19, 1985, Customs issued the requested 
ruling. See RD 8. The administrative record indicates that in July 
Citicorp engaged in negotiations by telex with a Brazilian supplier 
for the immediate purchase of eight million gallons of ethyl alco- 
hol/unleaded gasoline. On July 18th, Citicorp made and offer to the 
supplier. See RD 51 at 4. On July 19th, the supplier responded with 
a counter offer of the same quantity at ten cents more per gallon. 
See id. at 5. Citicorp had until July 22nd to accept; it responded on 
that date, agreeing on price, provided that loading occurred that 
week and that freight did not exceed a specified price per gallon. 


104 Although the record is unclear as to why a clause—6—in the June 24 agreement attempting to void any 
previous contract did not have that effect on the May order, the record is clear that RAJ and CP did not treat 
that order as void. 

105 The price which RAJ agreed to pay for four million gallons on May 13, 1985 was one quarter of a cent less 
per gallon than what was paid. 

106 The May 25 transfer of the letter of credit listed the shipment terms C.I.F San Francisco. This term was 
clarified in a telex of May 31 requiring deliver “C.LF. into the buyers tank at Pilot Terminal, Redwood City, 
California.” RAJ trial Exhibit 4 at 3. This same telex requires the shipment C.I.F. San Francisco. Id., p. 5. Such 
usage of these two cities within one document is understandable in light of their proximity and Customs Service 
inclusion or Redwood City within the port of San Francisco. See e.g., T.D. 44731, 59 Treas. Dec. 680 (1931). See 
also T.D. 56020, 98 Treas. Dec. 582 (1963); T.D. 79-74, 13 Cust. Bull. 169; T.D. 82-9, 16 Cust. Bull. 22; and 19 
C.F.R. 101.3(b). 

107 Citicorp apparently has only recently entered into this business. A person with over 40 years of experience 
in the industry testified that Citicorp “is not generally known as being active in the production or sale of etha- 
nol”. Schwandt Deposition, p. 55. 
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See id. at 6. The supplier rejected these conditions on July 23rd, 
apparently because Citicorp had failed to understand that, under 
the offer, it would be responsible to supply the transportation.!°* 
Citicorp was afforded an opportunity to request a price for a C.LF. 
or C & F transaction.!°® Citicorp responded on the same day, re- 
questing an offer on a C & F basis.!!° The record does not reflect 
the supplier’s making of an offer in accordance with this request. 
However, the supplier made an offer, dated July 25th,!!! for the 
sale F.0.B. Santos at the price agreed to in the earlier telexes. See 
RD 51 at 21. The offer specified that it was “valid for acceptance 
until July 26, 1985, close business New York time.” Jd. at 20. Citi- 
corp responded that day by nominating a vessel and demanding 
that the ethyl alcohol/unleaded gasoline meet quality standards 
specified in the telex. It requested that the supplier telex confirma- 
tion of acceptance of the conditions and stated that “(u]pon receipt 
of this information we will confirm acceptance of your offer.” Id. at 
19. The supplier responded that same day, agreeing to Citicorp’s se- 
lection of the vessel but disagreeing as to the quality specifications. 
The supplier offered final product specifications “as it is” in the 
tanks in Santos, Brazil. See id. at 18. The supplier stated in that 
telex that Citicorp should confirm on July 29th.!!2 

No such confirmation is contained in the record, nor can it be 
persuasively argued that the parties had agreed on the basic terms 
and were just missing a formality. There was no agreement on the 
fundamental issue of product quality, and this court therefore 
cannot conclude that it was not arbitrary, capricious and an abuse 
of discretion for Customs to accept the claim of reliance made by 
Citicorp. A July 29 telex from the company, confirming an agree- 
ment, was not submitted to Customs and therefore could not have 
been considered when the Service made its decision. However, even 
if that document, produced at trial as Citicorp Exhibit 11, were 
part of the record before the decisionmaker, it would not have dem- 
onstrated sufficient detriment—for the confirmation, as well as the 
offer dated July 25, contain broadly-worded force majeure clauses 


108 See RD 51 at 7. The various telexes all state F.O.B. Brazil or Santos as a shipment term. U.C.C. Section 2- 
319 reads: 
(1) Unless otherwise agreed the term F.O.B. (which means “free on board”) at a named place, even though 
used only in connection with the stated price, is a delivery term under which 
(a) when the term is F.O.B. the place of at. the seller must at that place ship the goods in the 


manner provided in this Article (Section 2- 
possession of the carrier; or 
(b) when the term is F.O.B. place of destination, the seller must at his own expenses and risk transport 
oe goods fo that place and there tender delivery of them in the manner provided in this Article (Section 2- 
); 


) and bear the expense and risk of putting them into the 


The term used in the documents here falls under subsection (a). That is, F.O.B.-the-place-of-shipment requires 
the buyers to pay the cost of transportation from the point of embarkment. 

Citicorp expressed concern about the potential freight charges in its telex of July 22. The July 23 telex shows 
that the Brazilian supplier became concerned that Citicorn did not understand what an F.O.B.-the-place-of-ship- 
ment term means. 

109 See RD 51 at 7. U.C.C. Section 2-320(1) states that the “term C.I.F. means that the price included in a 
lump sum the cost of the goods and the insurance and freight to the named destination. The term C. & F. or 
C.F. means that the price so includes cost and freight to the named destination.” 

110 See RD 51 at 8. This request is further indication of misunderstanding. 

111 The offer appears to have been signed on July 16, 1985. See RD 51 at 20. 

112 See RD 51 at 18. This extended the period for acceptance beyond July 26th. 
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which gave Citicorp an option of not accepting the fuel ethanol 
after Customs revoked its ruling letter. 

Citicorp urges the court to consider its entering into a down- 
stream contract because of reliance on its ruling letter. See Trial 
Brief of Citicorp, p. 8. The administrative record, however, only 
contains a July 26 offer to purchase eight million gallons by one of 
Citicorp’s customers.!!* The offeror specifically requested confir- 
mation of the proposed purchase agreement. See RD 51 at 10. No 
such confirmation is in the record, and therefore the Customs Serv- 
ice could not have made its finding of reliance on the basis of a 
binding downstream contract. 

Citicorp offered at trial a copy of this agreement,!!+ but the 
court notes that it too has a broadly-worded force majeure clause. 
Citicorp’s assertion that this clause will not be invoked even if it is 
required to pay the contested duty 115 has no bearing on its claim 
of reliance.!1® The critical question here is not whether Citicorp 
will pay that duty but whether the Customs Service’s revocation of 
its ruling letter obligated Citicorp, as a matter of law, to bear the 
burden of any payment. 

Citicorp also attempts to show that it chartered a ship to trans- 
port the fuel ethanol on the basis of its ruling letter. See Reply 
Brief of Citicorp, p. 50 and Trial Exhibit 9. A confidential memo- 
randum to the Commissioner of Customs from the Director of the 
Classification and Value Division with a handwritten date of 8/8/ 
85 states that Citicorp would have lost more than $450,000 if that 
vessel had left Brazil without the alcohol. See RD 70, pp. 1-2. Reli- 
ance was deemed to exist because Citicorp had submitted “docu- 
mentary evidence demonstrating that the vessel in question has 
been chartered prior to August 2nd.’’!!7 Contrary to this assertion, 
there is nothing in the administrative record which documents Citi- 
corp chartering of the ship. 

In order to make a determination as to reliance, Customs would 
have had to examine the charter-party and determine whether Ci- 
ticorp was bound by its terms.!!® Moreover, if its indicated date is 
reliable, the confidential memorandum [RD 70] is nothing more 
than a post-hoc rationalization for the Service’s decision on August 
7, 1985 [RD 6] to permit Citicorp to import some eight million gal- 


113 See RD 51 at 9. The price was to be mutually agreed upon and consistent with a prior contract also con- 
tained in the record. 

114 Citicorp Exhibit 10. 

115 See Trial Brief of Citicorp, p. 18, n. 54. 

116 Customs has an obligation to collect duties. The business decisions of importers as to how to allocate pay- 
ment of those duties are generally beyond the ken of the Service. 

117 RD 70, p. 2. This confidential memorandum indicates that one Boyden Gray either influenced, or attempt- 
ed to influence, the Service’s acquiescence in Citicorp’s claim of reliance. 

The 1985-1986 Congressional Directory lists (at page 445) C. Boyden Gray as Counsel and Deputy Chief of 
Staff in the Office of the Vice President of the United States. Apparently, Mr. Gray had had a meeting on July 
26, 1985 with “Brazilian Guests” and “Citibank Officers”, among others, to discuss the “Brazilian Ethanol 
Export Program to [the] US”. See RD 50 at 5. 

118 At trial, Citicorp offered a copy of a charter-party [Exhibit 9], but the cost of demurrage in that document 
is much less than the $450,000 mentioned by the Director of Classification and Value. Furthermore, Citicorp 
trial Exhibit 12 (letter from Citicorp counsel to Harvey B. Fox dated August 7, 1985) was not part of the certified 
record before the decisionmaker. 
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lons of fuel ethanol from Brazil without payment of the item 901.50 
duty. Since the decisionmaker had no documentary proof of the 
terms of the charter-party,!1° the court concludes that his acquies- 
cence in the claim of reliance was arbitrary, capricious and an 
abuse of discretion. 

The third Citicorp shipment, consisting of approximately 11 mil- 
lion gallons of ethanol/gasoline from Brazil, was entered in late 
October 1985. Customs determined to grandfather this shipment on 
the basis of Citicorp’s purported reliance. 

Citicorp claimed that it had entered into a contract with several 
Brazilian suppliers at a meeting on July 26, 1985. See RD 50, Ex- 
hibit 1. The administrative record, however, only shows that a 
letter of intent, subject to confirmation, was entered into on that 
day. On August Ist and 2nd, Citicorp telexed the proposed suppli- 
ers to confirm the sales agreement. See RD 49, Exhibits 5-7. One of 
those suppliers responded on August 2nd in a telex: 


I want to advise you that it is not possible to reconfirm the 
sales agreement at this moment because we are not sure about 
the consequences in terms of the general agreement that we 
are doing with the American government. Otherwise, we need 
our minister’s confirmation. I’m trying to get a solution today 
but I think that it will not be possible. I will be contacting you 
again this coming Monday. RD 49, Exhibit 8. 


Citicorp did not submit to Customs anything substantiating that 
the agreement was ever confirmed. See Roth Deposition, p. 184. In 
its trial brief, page 10, Citicorp admits that the suppliers were 
unable to confirm as of August 2nd, the day Customs revoked its 
ruling letter. On their part, the defendants take the position that 
the downstream contract was not reduced to a signed writing until 
August 6th. See Defendants’ Memorandum of Law, p. 25. 

In entering into a contract after it knew of the revocation of its 
ruling letter, Citicorp assumed the risk of having the item 901.50 
duty imposed. Moreover, Citicorp, which was well aware in July 
that Customs was considering revoking its ruling,!?° carefully pro- 
tected itself by drafting force majeure clauses into its proposed 
agreements to purchase !?! and to sell the ethanol. A Vice Presi- 
dent of Citicorp International testified that, at a meeting with the 
various suppliers and the proposed downstream purchaser of July 
26th, “there were substantial discussions relating to force majeure 
and it was explicitly stated to exclude changes in Customs law, gov- 
ernment regulations and similar type of actions.” Berry Deposition, 
p. 25. 


119 Reference to the chartering of a vessel in the record is contained in a letter from Citicorp’s attorney dated 
August 5, 1985 that accompanied documents submitted to Customs. See RD 51, p. 2. 

120 See, e.g., Trial Brief of Citicorp, p. 11. 

121 The original memorandum that was prepared for the purchase of the fuels from the Brazilians apparently 
did not contain a force majeure clause, but there was an understanding among all of the parties that a change in 
the Customs ruling would provide a vehicle for the renegotiation of the agreement. Compare RD 50, p. 9 with 
transcript of deposition of Charles L. Berry on December 12, 1985 [hereinafter cited as Berry Deposition], p. 26. 
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In light of the lack of binding contracts as of August 2, 1985 and 
of Citicorp’s ability to avoid these agreements on the ground of rev- 
ocation of its ruling letter, there does not appear to be a rational 
basis for the Customs Service’s decision to grandfather shipments 
made pursuant thereto. Therefore, this court concludes that that 
decision was arbritrary, capricious and an abuse of discretion. 


C. Customs Post-Revocation Notifications Not Ruling Letters 


Subsequent to revocation on August 2 (and 7), 1985 of its earlier 
ruling letters, Customs began notifying Citicorp, RAJ and other im- 
porters, commencing with a letter to Citicorp on August 7th [RD 6], 
that they could import the specified quantities of fuel ethanol with- 
out payment of the item 901.50 duty until November 1, 1985 based 
on their presentations as to reliance.!22 The defendants posit the 
issue as follows at page 3 of their memorandum: 


Assuming, arguendo, that the Customs Service had authority 
to permit entry of ethanol blends without payment of the duty 
provided by item 901.50, TSUS, whether the August 7, 23, and 
27, 1985 decisions to do so were in derogation of law. 


For their part, Citicorp and RAJ now argue that these notifica- 
tions from Customs constitute “ruling letters.”!23 Under its regula- 
tion, 19 C.F.R. § 177.9(a), ruling letters bind the Service. Such a let- 
ter’s function is to state what Customs believes is ‘the proper clas- 
sification of an article under the provisions of the Tariff Schedules 
of the United States.” 19 C.F.R. § 177.9(b)(2). 

The letters at issue in this case did not do this. Rather, they 
simply notified the importers of Customs’ intent to disregard what 
it then knew to be the mandated classification and rate of duty for 
fuel ethanol. Clearly, those notifications were not ruling letters. 

Section 177.1(d) of Title 19, C.F.R. defines a ruling letter as “a 
ruling issued in response to a written request therefor and set 
forth in a letter addressed to the person making the request or his 
designee.” A ruling letter issued prior to the filing of entry docu- 
ments is a letter that is capable of being “attached to the docu- 
ments filed in connection with that transaction with the appropri- 
ate Customs Service field office or otherwise brfought] * * * to 
the attention of the appropriate Customs officer.” 19 C.F.R. 
§ 177.8(aX(2). 

An examination of the grandfather decisions herein shows that 
at least some of them required additional documentation by the im- 
porters before Customs would issue a letter that could be attached 
to the import documents. For example, the August 27 notice sent to 
Citicorp stated that, prior to any entry, the importer would have to 
provide Customs with 


122 See RD 2 (Certified Oil Company—Aug. 12, 1985); RD 15 (RAJ— Aug. 23, 1985); RD 1 (Certified), RD 5 
(Citicorp), RD 14 (RAJ), RD’s 24, 25 (Valley Green International Trading Corp.) and RD 39 (Southern Missouri) 
Aug. 27, 1985); RD 121 (Southern Missouri—Oct. 11, 1985); and RD 131 (Citicorp—Oct. 18, 1985). 

123 See e.g., Trial Brief of Citicorp, pp. 13 and 48 and RAJ Reply Brief, p. 56. 
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written notification identifying the name of the vessel, the 
quantity of mixture to be unladed, the port of entry, the im- 
porter number, and the agreement under which such shipment 
was made. This information should be sent to the Director, 
Classification and Value Division, U.S. Customs Room 2216, 
1301 Constitution Ave., NW., Washington, D.C. 20229. We will 
examine this information and, if the shipment is found to be 
made pursuant to and in accordance with the agreement(s) you 
have previously provided us, we will provide you with a letter 
to be presented to Customs port officials at the time the ship- 
ment is entered. A separate letter must be obtained for each 
shipment. RD 5, pp. 1-2 (emphasis added). 


On its face, this notice was incapable of being presented with the 
entry documents. It merely advised that, if further information 
were supplied, Citicorp would receive a letter that could be present- 
ed to Service officers. 

Citicorp sent a letter with details on September 4, 1985,!24 and 
Customs responded on September 6th with letters to be presented 
upon entry. See RD 63. The September 4 letter to Customs and the 
September 6 letters to Citicorp cannot be construed as a request 
for, and the issuance of, ruling letters since this case had already 
been commenced on August 29th. According to 19 C.F.R. § 177.7(b), 
no ruling letter will be issued with respect to any matter which is 
pending before this Court of International Trade. 

Finally, contrary to citicorp’s contention,'?5 the defendants have 
not characterized their decisions to grandfather as ruling letters. 
In fact, their counsel in this case has carefully refrained from 
deeming those decisions ruling letters. 

The intervenor-defendants argue that it would be inequitable to 
make them now remit the correct duty in view of their reliance on 
the advice of Customs. This argument has little merit with regard 
to the August 27 decisions, as the degree of reliance by the import- 
ers is minimal, if not non-existent. Indeed, Brazil imposed an em- 
bargo on shipments of ethanol on the day of those decisions which 
remained in effect at least until September 13, 1985. See Sept. 13 
Tr. at 37. Also, by that point, the importers were clearly on notice 
that there was a serious challenge to the validity of those decisions. 

Similarly, RAJ could not have relied much on the notification it 
received dated August 23, 1985 since it had shipped the ethanol 
around August 8th. In other words, its shipment was already on 
the high seas. Arguably, RAJ would not have entered that ship- 
ment without a decision from Customs, but the vessel arrived on 
September 4th, or after this case had been commenced. At that 
point, RAJ could have decided not to enter the ethanol—an option 
it may well have originally contemplated. 


124 See RD 62. 

128 Citicorp asserts at page 49, n. 132 of its trial brief that the “Customs Service regards the August 7 and 27 
letters as ruling letters”. It cites the deposition testimony of Harvey B. Fox, page 10, line 4, to page 11, line 7, 
but that transcript does not support the assertion. 
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One of Citicorp’s shipments left Brazil after Customs had deter- 
mined on August 7th to grandfather it. Citicorp, however, assumed 
the risk of paying the correct duty when it entered the fuel ethanol 
after this case had been brought. The importer still had the option 
not to enter the shipment. 

Just prior to the filing of the case, a so-called Ad Hoc Committee 
of the Ethanol Importers had urged Customs in a legal memoran- 
dum dated August 27, 1985 to comply with the requrements of 19 
U.S.C. § 1315(d) and 19 C.F.R. § 177.10(c) for the following reason, 
among others: 


ADM is likely to challenge any delayed effective date. There- 
fore, a procedurally defective delay gives no assurance to the 
importers. If it is intended that the importers be treated fairly 
in light of their reasonable reliance on valid letter rulings, any 
delayed effective date must of necessity be procedurally defen- 
sible or the importers risk judicial reversal of the delayed ef- 
fective date. The risk of such a reversal is unacceptably large if 
no legal basis exists to support the delayed effective date. 
Thus, giving a delayed effective date without sound legal un- 
derpinning is to give nothing.!2° 


In summary, whether the reliance issue is reviewed as a whole 
or in individual detail, the record is short of substantiation of the 
kind of good faith contemplated by the Customs regulation govern- 
ing the effect of revocation of ruling letters. On the contrary, the 
record reflects the type of arbitrary and capricious behavior!?7 
that the Administrative Procedure Act was enacted to remedy. 
Stated another way, the Service’s judgment is not anchored in the 
language and spirit of its own regulation. Cf. Freeport Minerals Co. 
v. United States, 776 F.2d 1029, 1032 (Fed. Cir. 1985). 


V 


Both RAJ and Citicorp argue that, if the plaintiffs are entitled to 
any relief, it should be prospective only.12° Inherent in their argu- 
ment, of course, is the concept that liquidation of the contested 
September and October fuel ethanol entries retroacts to the period 
before revocation; that is, the entries are the equivalent of those 


126 Plaintiffs’ trial Exhibit 2. As indicated above, this court denied supplementation of the administrative 
record as against the defendants. This exhibit is referred to only in connection with any attempted portrayal of 
the intervenor-defendants as unwitting importers. 

Indeed, page 2 of the list of documents attached to the Roth Affidavit indicates that this document was for- 
warded to the defendants under cover of a letter from Citgo’s counsel dated August 27, 1985. The same list also 
indicates that a 5-page document in the name of the Ad Hoc Committee was forwarded to the defendants at the 
same time by counsel for RAJ. In its reply brief, pages 61-62, RAJ now argues that the Ad Hoc Committee 

submission was an attempt to persuade the Service to institute notice and comment procedures before 
ae the original ruling letter. Such a lobbying effort by importers hardly amounts to a recog- 
nition that the grandfather rulings were unlawful. 

‘27 The court notes in passing that the agency record contains a letter from the defendant Commissioner to 
Senator Dole [RD 95] wherein the author states in the context of the ‘ ‘ethanol classification issue” 

ly experience as Commissioner of Customs, has been, that certain importers are often ingeniously clever 
at developing methods or schemes to avoid paying the appropriate duties on products they import * 
es pe * * * importers find a loophold or other methods of manipulating the tariff schedules to their 
nefi : 
128 See, e.g., RAJ Reply Brief, pp. 58, 64; Reply Brief of Citicorp, pp. 39, 43. 
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RAJ and Citicorp entries which occurred before August, the liqui- 
dation of which at the incorrect 5% ad valorem rate of duty is not 
challenged in this case. 

The question of retroactivity can be complex,!29 but no such 
problem is presented here. In view of the facts and circumstances 
discussed in preceding Part IV, as well as the traditional standard 
that the rate and amount of duty assessable in liquidation are to be 
determined by the law in force at the time of importation,!*° this 
court concludes that genuine retroactivity is not at issue in this 
case. 

Nevertheless, RAJ places great emphasis on Chevron Oil Co. v. 
Huson, 404 U.S. 97 (1971). In that personal injury case under the 
Outer Continental Shelf Lands Act, the Supreme Court conceded 
that its decision in Rodrigue v. Aetna Casualty & Surety Co., 395 
US. 352 (1969), “entirely changed the complexion” !*! of Huson in 
that a one-year state period of limitation, rather than the admiral- 
ty doctrine of laches, was applicable. Since that state period had 
expired, the question left was application of this change in judicial 
doctrine to the individual tort plaintiff. In resolving this issue in 
favor of nonretroactive application, the Court summarized its prior 
holdings as follows, 404 U.S. at 106-07: 


In our cases dealing with the nonretroactivity question, we 
have generally considered three separate factors. First, the de- 
cision to be applied nonretroactively must establish a new 
principle of law, either by overruling clear past precedent on 
which litigants may have relied, see, e.g., Hanover Shoe v. 
United Shoe Machinery Corp., supra, at 496, or by deciding an 
issue of first impression whose resolution was not clearly fore- 
shadowed, see, e.g., Allen v. State Board of Elections, supra, at 
572. Second, it has been stressed that “we must * * * weigh 
the merits and demerits in each case by looking to the prior 
history of the rule in question, its purpose and effect, and 
whether retrospective operation will further or retard its oper- 
ation.” Linkletter v. Walker, supra, at 629. Finally, we have 
weighed the inequity imposed by retroactive application, for 
“(where a decision of this Court could produce substantial in- 
equitable results if applied retroactively, there is ample basis 
in our cases for avoiding the ‘injustice or hardship’ by a hold- 
7 of nonretroactivity.” Cipriano v. City of Houma, supra, at 


However, even if this case were an appropriate one for analysis 
of the foregoing factors, such analysis would not lead to a determi- 
nation not to impose the correct duty on the fuel ethanol entered 
in September and October. Certainly, this opinion neither overrules 
clear past precedent on which the litigants may have relied nor 


129 See, e.g., Graetz, Legal Transitions: The Case of Retroactivity in Income Tax Revision, 126 U.Pa.L.Rev. 47 
(1977). 

130 See, e.g., United States v. Miles, 57 CCPA 1, 4, C.A.D. 967, 416 F.2d 973, 975 (1969). 

131 404 US. at 99. 
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does it decide an issue of first impression of the kind resolved in 
Allen v. State Board of Elections, 393 U.S. 544 (1969), where the 
purview of a section of the newly-enacted Voting Rights Act of 1965 
was at issue. 

As to the second Huson factor, RAJ argues that this court 
“should determine whether retroactive application of th{is] decision 
will promote the purpose of the rule in question.” RAJ Post-Trial 
Brief, p. 100. The classic case cited by the Supreme Court, Linklet- 
ter v. Walker, 381 U.S. 618 (1965), decided that the exclusionary 
rule, made applicable to state criminal proceedings by Mapp v. 
Ohio, 367 U.S. 643 (1961), should not govern other cases finally re- 
solved prior to Mapp. Of course, the purpose of that rule is as “the 
only effective deterrent to lawless police action.’ 381 U.S. at 636. 
No judicial rule of such moment is at issue in the case at bar, 
which simply seeks imposition of the duty on imports of fuel etha- 
nol after the Customs Service’s reconfirmation of the correct, appli- 
cable rate. 

Thirdly, both RAJ and Citicorp contend that the equities favor 
nonimposition of the item 901.50 duty. The Court concluded in its 
opinion in Cipriano v. City of Houma, 395 U.S. 701, 706 (1969), that 
“{slignificant hardships would be imposed on cities, bondholders, 
and others connected with municipal utilities” if its decision invali- 
dating property-taxpayer votes to approve the issuance of revenue 
bonds were given full retroactive effect. No such broad-scale hard- 
ship is conceivable here, but payment of the applicable duty will no 
doubt be painful. Recently, however, the Supreme Court was con- 
strained to remind the government’s adversary that: 


Justice Holmes wrote: “Men must turn square corners when 
they deal with the Government.” Rock Island, A.&L.R. Co. v. 
United States, 254 U.S. 141, 143 (1920). This observation has its 
greatest force when a private party seeks to spend the Govern- 
ment’s money. Protection of the public fisc requires that those 
who seek public funds act with scrupulous regard for the re- 
quirements of law; respondent could expect no less than to be 
held to the most demanding standards in its quest for public 
funds. This is consistent with the general rule that those who 
deal with the Government are expected to know the law and 
ao rely on the conduct of Government agents contrary to 
aw. 
The Court’s footnote to this reminder quotes from Federal Crop Ins- 
ruance Corp. v. Merrill, 332 U.S. 380, 384 (1947) to wit: 


* * * Whatever the form in which the Government functions, 
anyone entering into an arrangement with the Government 
takes the risk of having accurately ascertained that he who 
purports to act for the Government stays within the bounds of 
his authority. The scope of this authority may be explicitly de- 
fined by Congress or be limited by delegated legislation, prop- 


132 Heckler v. Community Health Services of Crawford County, Inc., 467 U.S. 51, 63 (1984). 
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erly exercised through the rulemaking power. And this is so 
even though, as here, the agent himself may have been un- 
aware of the limitations upon his authority. 


That footnote also cites United States v. California, 332 U.S. 19, 39- 
40 (1947); United States v. Stewart, 311 U.S. 60, 70 (1940); United 
States v. San Francisco, 310 U.S. 16, 31-32 (1940); Wilber National 
Bank v. United States, 294 U.S. 120, 123-124 (1935); Utah v. United 
States, 284 U.S. 534, 545-546 (1932); Jeems Bayou Fishing & Hunt- 
ing Club v. United States, 260 U.S. 561, 564 (1923); Sutton v. United 
States, 256 U.S. 575, 579 (1921); Utah Power & Light Co. v. United 
States, 243 U.S. 389, 409 (1917); Pine River Logging & Improvement 
Co. v. United States, 186 U.S. 279, 291 (1902); Hart v. United States, 
95 U.S. 316, 318-319 (1877); Gibbons v. United States, 75 US. (8 
Wall.) 269, 274 (1869); Lee v. Munroe, 11 U.S. (7 Cranch) 366, 368-69 
(1813). 

The cases are indeed legion on this point. For example, in Atlan- 
tic Richfield Company v. Hickel, 432 F.2d 587 (10th Cir. 1970), the 
holder of leases pursuant to the Mineral Leasing Act of 1920 had 
paid royalties for more than 13 years before the Department of the 
Interior (and ultimately its Secretary) demanded additional royal- 
ties based on an interpretation of the statute at odds with the 
ruling of the Acting Director of the Geological Survey originally 
given and relied on during the intervening years. The court of ap- 
peals referred to 


the established principle that the United States may not be es- 
topped from asserting a lawful claim by the erroneous or unau- 
thorized actions or statements of its agents or employees, nor 
may the rights of the Untied States be waived by unauthorized 
agents’ acts. As harsh as the tenet is under practical applica- 
tion, an administrative determination running contrary to law 
will not constitute an estoppel against the federal government. 
432 F.2d at 592 (footnote omitted). 


Dixon v. United States, 381 U.S. 68, 72-73 (1965), states: 


In Automobile Club of Michigan v. Commissioner, we 
held that the Commissioner [of Internal Revenue] is empow- 
ered retroactively to correct mistakes of law in the application 
of the tax laws to particular transactions. He may do so even 
where a taxpayer may have relied to his detriment on the 
Commissioner’s mistake. See Manhattan General Equipment 
Co. v. Commissioner, 297 U.S. 129. This principle is no more 
than a reflection of the fact that Congress, not the Commis- 
sioner, prescribes the tax laws. The Commissioner’s rulings 
have only such force as Congress chooses to give them, and 
Congress has not given them the force of law. Consequently it 
would appear that the Commissioner’s acquiescence in an erro- 
neous decision, published as a ruling, cannot in and of itself 
bar the United States from collecting a tax otherwise lawfully 
due. [footnote omitted] 


* * * 
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The Court’s opinion then quoted at 381 U.S. at 74 from its Manhat- 
tan General Equipment Co. decision as follows: 


The power of an administrative officer or board to adminis- 
ter a federal statute and to prescribe rules and regulations to 
that end is not the power to make law * * * but the power to 
adopt regulations to carry into effect the will of Congress as 
expressed by the statute. A regulation which does not do this, 
but operates to create a rule out of harmony with the statute, 
is a mere nullity. 297 US. at 134. 


While the tax law has changed over the years since these decisions, 
the foregoing principles enunciated by the Supreme Court have 
not. See e.g., Consolidated Edison Company of New York, Inc. v. 
United States, 782 F.2d 322, 325 (2d Cir. 1986): 


* * * [Elven if the 1976 ruling could be construed as some dis- 
cernible modification of the tax law, such modification would 
still properly apply to Con Ed’s 1972-76 taxes, given the Com- 
missioner’s board authority to apply correct rulings retroac- 
tively. 

Here, of course, a defendant is the Commissioner of Customs 
(and not of Internal Revenue), and he is making no apparent at- 
tempt to collect the duties prescribed by Congress. That is, there 
seems to be an abdication of the mission of the Customs Service to 
collect and protect the revenues and to enforce the laws.!%* See 
generally Department of the Treasury, U.S. Customs Service, Fun- 


1983). It is this void which the plaintiffs are attempting to remedy. 

It is argued at length, however, by Citicorp that the plaintiffs 
lack standing to obtain relief from the failure to collect the proper 
duty. E.g., ‘““No case of which we are aware supports plaintiffs’ posi- 
tion.” Reply Brief of Citicorp, p. 38. But this argument overlooks 
Zenith Radio Corp. v. United States, 710 F.2d 806 (Fed. Cir. 1983), 
wherein the court sustained the domestic interested party’s stand- 
ing to obtain suspension of liquidation of earlier entries on the fol- 
lowing ground, among others: 


* * * Even though the ’79-’80 imported articles have already 
been sold and the increased duties (if Zenith ultimately pre- 
vails) will go to the government, not Zenith, Zenith still has a 
strong, continuing, commercial-competitive stake in assuring 
that its competing importers will not escape the monetary 
sanctions deliberately imposed by Congress. Defeat of that 
strong congressionally recognized competitive interest and the 


133 The court in Coalition to Preserve the Integrity of American Trademarks. v. United States, No. 84-5890 
(D.C. Cir. May 6, 1986), pointed out [slip op. at 32] that “the Customs Service has historically enforced what it 
regards to be the law so relentlessly that it required an amendment to the statute to permit tourists to bring 
items intended for personal use back into the country with them.” 
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abrogation of effective judical review are sufficient irreparable 
injury here.154 


Or, the Supreme Court stated 150 years ago in another Customs 
case, Tracy v. Swartwout, 35 U.S. 80, 95 (1836): 


* * * It would be a most dangerous principle to establish, that 
the acts of a ministerial officer, when done in good faith, how- 
ever injurious to private rights, and unsupported by law, 
should afford no ground for legal redress. 


Much more recently, the Court in Flast v. Cohen, 392 U.S. 83 
(1968), sustained the standing of taxpayers to sue to enjoin the dis- 
bursement of federal funds appropriated under Title I of the Ele- 
mentary and Secondary Education Act of 1965 for the benefit of 
nonpublic schools, and Aguilar v. Felton, 105 S.Ct. 3232 (1985), af- 
firmed the taxpayers’ right to a permanent injunction against use 
of those funds in sectarian schools. Cf. Felton v. Secretary, United 
States Department of Education, 787 F.2d 35 (2d Cir. 1986). As for 
collection of taxes, the court in Abortion Rights Mobilization, Inc. 
v. Regan, 544 F.Supp. 471 (S.D.N.Y. 1982) and 603 F.Supp. 970 
(S.D.N.Y. 1985), has twice upheld the standing of certain plaintiffs 
to seek a permanent injunction against continued exemption from 
taxation under 26 U.S.C. §501(c) of two organizations. 

The defendants and intervenor-defendants have argued from the 
outset that the only avenue to legal redress of issues of the kind 
raised by the plaintiffs is via a petition under the Tariff Act of 
1930, 19 U.S.C. § 1516. To the extent this argument is still pressed 
now, however, it disregards this court’s conclusion in Slip Op. 85- 
119 and repeated here that this case entails causes of action inde- 
pendent of the Tariff Act, to wit: 


There is no doubt that a petition pursuant to Section 1516 is 
the primary and traditional means of challenging the classifi- 
cation or rate of duty upon designated imported merchandise, 
but the foregoing absolutist argument seemingly disregards the 
precise nature of this action. Here, the defendants have accept- 
ed plaintiffs’ position that item 901.50, TSUS applies, i.e., there 
is no dispute as to classification or rate of duty within the 
meaning of Section 1516. Rather, the controversy stems from 
defendants’ determination to deviate from the duty. The plain- 
tiffs seek to counteract this transitory digression, in part 
through declaratory judgment and mandamus, both federal- 


134710 F.2d at 810. In Simon v. Eastern Kentucky Welfare Rights Organization, 426 U.S. 26, 39 (1976), the 
Court stated that the necessity that the plaintiff who seeks to invoke judicial power stand to profit in some 
personal interest remains an Art. III requirement.” In discussing the “prudential” component of standing in 
Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 80-81 (1978), the Court stated: 

* * * Where a party champions his own rights, and where the injury alleged is a concrete and particu- 
larized one which will be prevented or redressed by the relief requested, the basic practical and pruden- 
tial concerns underlying standing are generally satisfied when the constitutional requisities are met. 
See, e.g., Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252 (1977). 

In the case at bar, plaintiffs ADM and A.E. Staley meet these standards. 
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court remedies of long standing and independent of remedies 
prescribed by the Tariff Act of 1930.135 


Subsection (c)(1) [of 28 U.S.C. § 2643] is a general grant of author- 
ity for the Court of International Trade to order any form of relief 
that it deems appropriate under the circumstances. It is the Com- 
mittee’s intent that this authorization be deemed to grant the 
Court of International Trade remedial powers co-extensive with 
those of a federal district court. This provision makes it clear that 
the court may issue declaratory judgments, writs of prohibition and 
mandamus, orders of remand, and preliminary or permanent in- 
junctive relief * * * 136 

RAJ and Citicorp (as well as Certified), over the government’s op- 
position, intervened as parties in this case, raising in their papers a 
panoply of issues, including the applicability of item 901.50, TSUS 
and their obligations, if any, to the United States as a result of 
their importation of the Brazilian fuel ethanol.1*7 RAJ and Citi- 
corp, having voluntarily submitted themselves to the jurisdiction of 
the court, actively joined issue with the plaintiffs and availed 
themselves of their rights to be heard and to present evidence in 
support of their positions. 

After carefully considering those positions, this court concludes 
that they do not insulate the fuel ethanol entries at issue from pay- 
ment of the full duty prescribed by Congress for importation of 
that substance. To the extent Customs has not yet liquidated those 
entries, the Service will be enjoined from doing so at a rate other 
than that mandated under item 901.50, TSUS. RAJ and Citicorp 
are obligated to remit the additional duties on their entries already 
liquidated. 

Judgment will enter in accordance with this opinion which rep- 
resents the court’s findings of fact and conclusions of law. 


135 623 F.Supp. at 1268 (emphasis added). If there were a dispute with Customs as to classification and rate of 
duty, Section 1516 confers automatic standing on domestic interested parties such as ADM and AE. Staley to 
file an administrative protest. The absence of such a dispute herein has forced these complainants to satisfy a 
higher standard for relief, namely, proof of actual injury within the meaning of Article III of the Constitution. 

For many years, domestic interested parties have been permitted to compel enforcement of tariffs. See, e.g., 
Bradford Co. v. American Lithographic Co., 12 Ct. Cust. App. 318, T.D. 40318 (1924); United States v. Nylonge 
Corp., 48 CCPA 55, C.A.D. 764 (1960). In fact, the tradition of third-party involvement began prior to the enact- 
ment of Section 1516. See, e.g., Wakem v. United States, T.D. 25827 (C.C.N.D.III. 1904); United States v. Schwartz 
& Co., 3 CT Cust. App. 24, 49, T.D. 32315 (1912); But compare Fletcher v. United States 25 CCPA 195, T.D. 49294, 
92 F.2d 713 (1937), with Luggage and Leather Goods Manufacturers of American v. United States 7 CIT 258,588 
F.Supp. 1413 (1984). 

136 H.R. Rep. No. 1235, 96th Cong., 2d Sess. 61 (1980). Moreover, subsection (a) of 28 U.S.C. 2643 provides: 

The Court of International Trade may enter a money judgment— 
- - = against the United States in any civil action commenced under section 1581 or 1582 of this 
itle; an 
(2) for or against the United States or any other party in any counterclaim, cross-claim, or third-party 
action under section 1583 of this title. 
The Committee report indicates that the intent of subsection (a) is to bypass reliquidation in appropriate cases. 
See id. at 60. 

The facts and circumstances herein clearly show that this is an appropriate case by bypass reliquidation. To 
the extent the defendants are bound by 19 U.S.C. 1514, 28 U.S.C. 2643(b) empowers the court to hold a hearing 
on the correct amount of duties owed—if the parties herein prove unable to compute them independently. 

137 November 1, 1985 was the last day of the Service’s grace period. Although Citicorp did not formally seek 
to intervene before the end of this period, it was aware of proceedings herein since at least September 11, 1985 
when Mr. Kellogg and its attorney were both present with defendants’ counsel during the hearing on the tempo- 
rary restraining order. See transcript of September 11, 1985, p. 4. Mr. Kellogg also addressed the court during 
the hearing on the preliminary injunction application but chose not to make a formal appearance. See Sept 13 
Tr. at 168. 

RAJ filed its motion to intervene on September 6, 1985, and it too has been privy to this case from the outset. 
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RESTANI, Judge: Plaintiff American Customs Brokers (ACB) is a 
licensed customhouse broker. As such, it enters goods as an agent 
of the importer of record or as the importer of record itself. When 
immediate delivery is involved, it exercises the immediate delivery 
privileges of its principal, the importer of record, in the first in- 
stance, and it exercises its own immediate delivery privileges in the 
latter case.! In late March, the United States Customs Service 
(Customs) discontinued plaintiff's immediate delivery privileges for 
an indefinite period, ostensibly because ACB listed erroneous social 
security or tax identification numbers on entry papers of a number 
of automobiles which were entered under bond pending installation 
of emissions control and automobile safety equipment meeting US. 
standards.? In addition, ACB was denied the right to act as a 
broker on any transaction involving the immediate delivery privi- 
leges of any other party acting as importer of record. Approximate- 
ly one month after the discontinuance of the privileges, plaintiff 
filed a complaint seeking a temporary restraining order, and pre- 
liminary and permanent injunctions reinstating these privileges. 
The court issued a temporary restraining order on April 30, 1986, 
barring Customs from continued implementation of the revocation 


119 U.S.C. § 1448(b) (1982) authorizes the Secretary of the Treasury to provide by regulation for the issuance 
of special permits for delivery, prior to formal entry. The holder of an immediate delivery privilege may secure 
the immediate release of imported goods by submitting certain documentation to the customs inspector for ex- 
amination at the port of entry. If the documents are in order, the merchandise is released immediately without 
advance payment of the duty. In some situations a bond must also be posted to obtain release. The documents 
are then returned to the broker, who must thereafter complete the entry documents and pay the duty. 19 C.F.R. 
§$§ 142.21-142.29 (1985). 

2 Other charges including failure to maintain power of attorney forms on file have been made. The informa- 
tion provided the court by the government on the additional charges is minimal and the standards for prelimi- 
nary injunction were not discussed in terms of those charges. 
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pending disposition of plaintiff's motion for a preliminary injunc- 
tion, now before the court. 

The parties do not dispute the following facts underlying the 
action. In May of 1985, Customs seized two vehicles entered by 
ACB because the entry identification numbers were not social secu- 
rity numbers issued by the Social Security Administration. Short- 
ly thereafter, ACB provided the correct numbers and the vehicles 
were released. On November 27, 1985, ACB received a letter from 
Customs informing it that an audit of the firm would be conducted 
by Customs on December 12, 1985, to determine compliance with 
customs regulations. Upon completion of the audit, Customs con- 
cluded that of the 242 entries into the Los Angeles, California dis- 
trict that contained erroneous social security numbers in identify- 
ing importers of record, 102 were entries in which ACB had acted 
as broker.* In response to this finding, Customs decided to take the 
action challenged here. On March 28, 1986, Aileen Colon, Chief In- 
spector of Customs at Terminal Island, orally informed representa- 
tives of ACB of Customs’ decision. Subsequently, plaintiffs repre- 
sentatives had several discussions with Customs in an attempt to 
identify reasons for the discontinuance and to persuade Customs to 
reinstate the privileges. When these discussions proved unsatisfac- 
tory to plaintiff, plaintiff filed suit in this court. 

Plaintiff contends that, at a minimum, it was entitled to written 
notice and an opportunity to respond before Customs could discon- 
tinue its privileges. It claims that the procedures followed by Cus- 
toms deprived it of its rights to procedural due process, rendering 
the discontinuance invalid. Thus, plaintiff seeks to have its privi- 
leges reinstated until the matter can be resolved on the merits. 

The Court of Appeals for the Federal Circuit has defined the cri- 
teria for issuance of a preliminary injunction as follows: 


(1) the threat of immediate irreparable harm; 

(2) the likelihood of success on the merits; 

(3) whether the public interest would be better served by is- 
suing rather than denying the injunction; and 

(4) whether the balance of hardships on the parties favors is- 
suing the injunction. 


Zenith Radio Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 
1983); S. J. Stile Associates, Ltd. v. Snyder, 68 CCPA 27, 30, 646 
F.2d 522, 525 (1981); Azurin v. United States, 10 CIT ——, Slip Op. 
86-30 at 5 (Mar. 17, 1986). 


3 A person or entity engaged in Customs transactions is required to file Customs Form 5106 with its first 
formal entry or the first request for services that will result in the issuance of a bill or a refund check. Customs 
then issues an identification number, which can be the Internal Revenue Service employer number, a social 
security number, or a number assigned by Customs. 19 C.F.R. § 24.5 (1985). Because of the three digit, two digit, 
four digit pattern of the numbers submitted on the entry forms of plaintiff, Customs understood a social security 
number to be used. 

* It is not clear from the record whether the number of noncomplying numbers submitted by plaintiff was 102 
or 104. This minor discrepancy is not material. 
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To demonstrate irreparable injury, plaintiff must prove that 
unless the injunction is awarded, some harm will result to it that 
cannot be reasonably redressed in a court of law. National Juice 
Products Association v. United States, 10 CIT ——, 628 F. Supp. 
978, 984 (1986) (citing Manufacture de Machines du Haut Rhin v. 
Von Raab, 6 CIT 60, 569 F. Supp. 877, 881-82 (1983)). In making 
this determination, the court must focus on the immediacy of the 
harm and the adequacy of future corrective relief. S. J. Stile, 63 
CCPA at 30, 646 F.2d at 525 (“A presently existing, actual threat 
must be shown.’’); Azurin, 10 CIT at ——, Slip Op. 86-30 at 5 (“An 
injury is irreparable if it cannot be undone through monetary rem- 
edies.’’); National Juice Products, 10 CIT at ——, 628 F. Supp. at 
984 (the magnitude of the injury is not critical, rather the immedi- 
acy of the injury and the adequacy of the future relief). 

It does not appear to be disputed here that immediate delivery 
privileges are an important part of plaintiff's operations. In addi- 
tion, plaintiff has submitted affidavits (and has produced detailed 
testimony) that demonstrate that it has lost existing business ac- 
counts and has had to forego business opportunities due to the rev- 
ocation of its immediate delivery privileges. There appears to be 
evidence of substantial harm to business good will, business reputa- 
tion and a significant loss of new business. See Lois Jeans & Jack- 
ets, U.S.A., Inc. v. United States, 5 CIT 238, 242, 566 F. Supp. 1523, 
1527 (1983) (Customs order to redeliver goods enjoined where loss of 
past and future sales and injury to reputation as a reliable supplier 
constituted irreparable injury); cf: Mutual of Omaha Insurance Co. 
v. Novak, 775 F.2d 247, 249 (8th Cir. 1985) (court affirmed finding of 
irreparable injury based on injury to business reputation and good 
will arising from alleged trademark infringement). It is very diffi- 
cult to accurately access these types of damage for purposes of 
monetary recovery. In addition, it is doubtful that the defendant 
would be subject to suit for the actions alleged here. See 28 U.S.C. 
§ 2680 (1982). “The possibility that adequate compensatory or other 
corrective relief will be available at a later date * * * weighs heav- 
ily against a claim of irreparable harm.” National Corn Growers 
Association v. Baker, 9 CIT at ——, 623 F.2d 1262, 1275 (1985) (quot- 
ing Sampson v. Murray, 415 U.S. 61, 90 (1975), quoting Virginia Pe- 
troleum Jobbers Association v. FPC, 259 F.2d 921, 425 (D.C. Cir. 
1958)). Inasmuch as plaintiff has offered substantial evidence on 
this point and defendant has offered no evidence to the contrary, 
the court concludes that plaintiff has suffered and will continue to 
suffer irreparable harm if its immediate delivery privileges are fur- 
ther discontinued. 

The second element of the test of whether a preliminary injunc- 
tion is warranted is an examination of whether plaintiff is likely to 
succeed on the merits of the case. The court notes that the likeli- 
hood of success need not be shown to be a “mathematical probabili- 
ty.” Azurin, 10 CIT at ——, Slip Op. 86-30 at 6 (quoting American 
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Institute for Imported Steel, Inc. v. United States, 8 CIT 314, 600 F. 
Supp. 204, 209 (1984), citing Committee to Preserve American Color 
Television v. United States, 4 CIT 202, 204, 551 F. Supp. 1142, 1144 
(1982)). 

The regulation in question, § 19 C.F.R § 142.25(a), allows the dis- 
trict director of customs to revoke an importer’s immediate deliv- 
ery privileges under certain circumstances.> Defendant argues that 
this section applies to brokers, as well, and the court agrees. Inas- 
much as brokers may obtain special permits under regulations al- 
lowing “importers” to be granted immediate delivery privileges, 
Customs’ argument that the discontinuance provisions of section 
142.25 also applies to brokers is entirely reasonable.* The question 
then arises as to whether section 142.25 applies to the denial of a 
broker’s ability to use a separate importer of record’s immediate 
delivery privileges where that importer is the principal in the 
transaction, assuming other requirements, such as the proper 
power of attorney, are met. The answer to this question does not 
appear on the face of section 142.25. In addition, there is the issue 
of whether either penalty was imposed according to the proper pro- 
cedures. 

In assessing whether procedural due process was accorded to 
plaintiff, the case of Gallagher & Ascher Company v. Simon, 687 
F.2d 1067 (7th Cir. 1982), is instructive. In that case, a limited sus- 
pension of the immediate delivery privileges of a broker for failure 
to make timely entries was upheld, but the broker in Gallagher, 
unlike plaintiff here, remained free to use the importer’s/principal 
privileges. The Seventh Circuit found that 5 U.S.C. § 558(c)7 was 


519 C.F.R. § 142.25(a) (1985) reads as follows: 
$142.25 Discontinuance of immediate delivery privileges. 


_ (a) Authority of district director. The district director may discontinue immediate delivery privileges if the 
importer: 
(1) Has failed repeatedly to file the applicable Customs documentation set forth in § 142.22(b) timely with- 
out justification, or 
(2) Has not taken prompt action to settle a claim for liquidation damages issued under § 142.27 for failure 
to file the applicable Customs documentation set forth in § 142.22(b) timely. “Prompt action” means that the 
importer, within the time specified in a claim for liquidated damages shall petition for relief or pay the 
amount claimed and, file the applicable documentation and deposit estimated duties, if any. 
(3) Has repeatedly delivered documentation required by § 142.22(b) which is incomplete or which contains 
erroneous information. 
® Plaintiff has directed the court's attention to 19 C.F.R. § 142.25(c), which uses the term “brokers” with 
regard to discontinuance of immediate delivery privileges. This provision reads as follows: 
(c) Brokers; restriction. A broker shall not circumvent an action taken under this section by a plying for 
the immediate release of the importer’s merchandise in the broker’s name and under the broker's 
The existence of this provision does not preclude the inclusion of brokers within the term “importers” as used in 
§ 142.25(a), however. Instead, the regulation appears to be addressing the two different roles a broker can play in 
import transactions, i.e., the broker can act as an agent for another party who is the importer of record or the 
broker can itself be the importer of record. The broker cannot move into the latter category merely for the 
purpose of assisting an importer to avoid the penalties imposed under § 142.25. 
75 U.S.C. § 558 (1982) reads in pertinent part as follows: 


8558 Imposition of sanctions; determination of applications for licenses; suspension, revocation, and ex- 
piration of licenses. 


(c) When seuiention is made for a license required by law, the agency, with due regard for the rights and 


privileges of all the interested parties or adversely affected persons and within a reasonable time, shall set 
and complete proceedings required to be conducted in accordance with sections 556 and 557 of this title or 
other proceedings required by law and shall make its decision. Except in cases of willfulness or those in 
which public health, interest, or safety requires otherwise, the withdrawal, suspension, revocation, or annul- 
— of a license is lawful only if, before the institution of agency proceedings therefor, the licensee has 
nm given— 
(1) notice by the agency in writing of the facts or conduct which may warrant the action; and 
(2) opportunity to demonstrate or achieve compliance with all lawful requirements. 
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applicable in that the permit granting immediate delivery privi- 
leges was a form of license.* The court held that a full adjudicatory 
hearing was not required under section 558(c) and need only be 
provided when another statute requires a hearing. Jd. at 1074. The 
court observed, however, that section 558(c) allows a “second 
chance” to be provided the offending party. Jd. at 1074, 1075. 
Under section 558(c) a written warning with opportunity to demon- 
strate compliance or to amend conduct accords a broker a second 
chance before discontinuance of its immediate delivery privileges. 
In this case, unlike the Gallagher case, ACB did not receive the 
formal warning contemplated by section 558(c). Defendant argues 
that plaintiff was warned when the two automobiles were seized 
approximately one year ago and when, subsequently, plaintiff re- 
ceived written notice that an audit was to be commenced. The 
audit letter, however, mentioned no allegations of wrongdoing and 
no specific adverse action by the agency was mentioned. This would 
appear inadequate to satisfy section 558(c). 

Nonetheless, the second chance opportunity of section 558(c) may 
be omitted if plaintiff's conduct is willful or if public health and 
safety so requires. 5 U.S.C. § 558 (1982) (see supra note 7). Plaintiff 
contends, and its does not appear to be disputed, that thus far 
plaintiff's actions have not aided any evasion of health and safety 
laws. Furthermore, defendant has not alleged any facts which 
would demonstrate any likelihood that plaintiff's conduct even 
threatens noncompliance with emissions standards or otherwise en- 
dangers health or safety. If such a likelihood existed, plaintiff's 
rights to section 558(c) notice and opportunity to comply might be 
precluded. Whether plaintiff's errors over the past year were will- 
ful appears to be a genuinely disputed issue.® The parties have not 
briefed the issue of the standard of review applicable to a determi- 
nation of willfulness. Of course, plaintiff has no fair chance of dem- 
onstrating even arbitrary action, unless it is advised of the facts 
surrounding the revocation. The record is somewhat unclear as to 
the extent and timing of information provided, but plaintiff has in- 
dicated that it only received a list of the nonconforming numbers 
on the day before oral argument. Unless the charge of willfulness 
cannot reasonably be disputed, the statutory scheme requires de- 
fendant, at some time close to the time of revocation, to advise 


8 Although defendant does not concede this point, it did not substantially brief the issue, and the court finds 
no reason to disagree with the Seventh Circuit on this point. 

® Plaintiff disputes that its omissions and misstatements were intentional or were made in careless disregard 
of statutory requirements. Defendant contends that it had sufficient facts upon which to base a finding of will- 
fulness, citing Goodman v. Benson, 268 F.2d 896 (7th Cir. 1961). The court finds Goodman distinguishable. The 
court in Goodman observed that petitioner Goodman had been informed by his attorney that the limit on rye 
futures was 500,000 bushels, and had been rebuked by the Commodity Exchange Authority for exceeding the 
limit. Some time later, but apparently without any change in circumstances, Goodman again exceeded the limit. 
From these facts, and after affording plaintiff a full opportunity to show that the agency acted unreasonably, 
the court found that plaintiff knew the correct limit and had “willfully” failed to comply with it. First, plaintiff 
has not had an opportunity to make its case here, largely because defendant has been reluctant to provide plain- 
tiff with detailed information. Second, although defendant argues that one of plaintiff's employees allegedy ad- 
mitted to knowingly filing entry papers containing incorrect information, this person is no longer employed by 
ACB. Thus, it is possible that plaintiff had though that it had eliminated the source of previous problems. 
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plaintiff of the basis of the willfulness claim, in sufficient detail for 
plaintiff to confront it. 

The question remaining unanswered is whether the prohibition 
of use of importers’ privileges by the broker here is unwarranted 
under the very terms of 19 C.F.R. § 142.25. The court acknowledges 
the principle ‘that where Congress has entrusted an administra- 
tive agency with the responsibility of selecting the means of achiev- 
ing the statutory policy ‘the relation of remedy to policy is pecu- 
liarly a matter for administrative competence.’” Butz v. Glover 
Livestock Commission Co., 411 U.S. 182, 185 (1973) (quoting Ameri- 
can Power & Light Co. v. Securities & Exchange Commission, 329 
US. 90, 112 (1946) (quoting Phelps Dodge Corp. v. Labor Board, 313 
U.S. 177, 194 (1941))). Such deference is not warranted, however, if 
the remedy chosen is “unwarranted in law or. . . without justifica- 
tion in fact.” Butz, 411 U.S. at 185-86 (quoting American Power, 
329 U.S. at 112-13). The court does not rule out the possibility that 
in some cases failure to limit the broker’s use of others’ immediate 
delivery privileges would risk substantial harm or would controvert 
the intendment of section 142.25, but no such examples have been 
given. It is somewhat difficult to uphold an agency’s interpretation 
of its own regulation which at first glance seems contrary to the 
language of the regulation and which has not been supported by 
any substantial arguments concerning the needs of the agency or 
public policy. The court need not decide this issue nor the issue of 
whether the agency’s conduct was within constitutional bounds 1° 
inasmuch as Customs apparently has failed to comply with section 
558(c). Thus, the court finds a sufficient likelihood of success in es- 
tablishing lack of statutory due process in discontinuing ACG’s 
privileges. 

In determining whether the public interest lies in favor or 
against the granting of the preliminary injunction, the court must 
weigh the public interest in due process against the potential harm 
to the public of allowing plaintiff to continue to enter merchandise 
using its immediate delivery privileges. Clearly, the public has a 
strong interest in ensuring that the constitutional and statutory or 
regulatory procedural due process is provided prior to discontinu- 
ance of a customhouse broker’s privileges. On the other hand, it 
has not been demonstrated that deprivation of the privileges will 
have a significant positive impact on the public welfare. As dis- 
cussed above, defendant has not demonstrated any likelihood that 
plaintiff's failure to accurately report the importers’ tax or social 
security numbers has resulted, or will result, in the release (or in- 
creased threat of release) of automobiles into the country that fail 
to meet motor vehicle safety and emission standards. Therefore, 


10 In ffinding no need for a formal hearing the Gallagher court observed, citing Mathews v. Eldrige, 424 US. 
319 (1976), that the various interests of the parties must be balanced in deciding if the procedures used were 
sufficient to provide procedral due process. The penalties imposed here were broader than those imposed in Gal- 
lagher. They are also narrower thant he penalties allowed by 19 U.S.C. § 1641 (1982 & Supp. II 1984), which 
requires notice and a formal hearing. 
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the action chosen by Customs, that is, revoking all immediate de- 
livery privileges, results in a basically punitive sanction which will 
not remedy any immediate harm to the public. While the court 
does not question the importance of accurate reporting of informa- 
tion on Customs entry documents for many purposes, the public in- 
terest in due process outweighs the need to impose immediate sanc- 
tions in this case. 

Finally, the court must consider whether the balance of the 
hardships on the parties favors issuance of the injunction. Defend- 
ant has not proffered any scenario under which the temporary res- 
toration of plaintiff's immediate delivery privileges will result in 
hardship to Customs. While the court recognizes that inaccurate in- 
formation provided to Customs eventually may impair the efficien- 
cy of the agency in processing the entries and undertaking its en- 
forcement efforts, defendant could not identify any instances in 
which the incorrect numbers provided by plaintiff resulted in an 
inability to ensure that the automobiles in question were properly 
converted to meet U.S. standards or caused any serious and imme- 
diate record keeping problems. In addition, at oral argument de- 
fendant acknowledged that in the past few weeks plaintiff's compli- 
ance with the regulations has improved considerably. On the other 
hand, the court has already noted the cognizable irreparable injury 
that will result to plaintiff if the privileges continue to be revoked. 
The court concludes that any minor administrative difficulties ex- 


perienced by defendant are outweighed by the irreparable injury 
that would result to plaintiff. 

Having considered the four criteria for issuance of a preliminary 
injunction, the court concludes that all four factors favor plaintiffs 
position that such should be granted. So ORDERED. 


(Slip Op. 86-57) 
W.Y. Moser ty, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-9-01259 
Before DiCar.o, Judge. 


Plantiff challenges Customs classification of structural components of oil drilling 
rigs as “lattice masts * * * and other structures and parts of structures” under 
item 652.98, TSUS, and its successor provision, item 652.99, TSUS. Plaintiff alleges 
(1) the merchandise is classifiable as “other boring machinery * * * and parts 
thereof’ under item 664.05, TSUS, on the grounds that that provision is more specif- 
ic, and (2) if the Court finds the articles are parts of structures, they are more spe- 
cifically provided for as “columns, posts, beams, girders and similar structural 
units” under item 652.94, TSUS. 

Held: Applying General Interpretative Rule 10(ij), which provides that a part of a 
part is more specifically provided for as a part of that part (structures) than as a 
part of a whole (boring machinery), the Court finds that the merchandise, except for 
the sheaves, is properly classified as parts of structures. The mast components, 
when assembled, are “lattice masts.” Since the merchandise is not of unitary con- 
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struction, it is not classifiable under item 652.94, TSUS. The sheaves are properly 
classified as pulleys under item 680.50, TSUS. 
[Judgment for defendant.] 


(Decided May 28, 1986) 


Ross & Hardies (Joseph S. Kaplan, John B. Pellegrini and Eric S. Palles), for 
plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, Department of Justice (John J. Mahon), for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiff challenges the United States Customs 
Service (Customs) classification of disassembled components of oil 
drilling rigs as “lattice masts * * * and other structures and parts 
of structures * * * of iron or steel * * * other’ under item 652.98, 
Tariff Schedules of the United States (TSUS), and 652.99, TSUS, 
the successor provision to item 652.98, TSUS. 

Plaintiff claims the merchandise is properly classified as 
“boring * * * machinery * * * for earth, minerals or ores * * * 
and parts thereof’ under item 664.05, TSUS, or alternatively, as 
“columns, pillars, posts, beams, girders, and similar structural 
units * * * other’ under item 652.94, TSUS. 

Defendant argues that Customs classification of the merchandise 
invoiced as “sheaves” was erroneous, and that the sheaves are 
properly classifiable as “pulleys and shaft couplings, and parts 
thereof’ under item 680.50, TSUS. 

The Court holds that the parts of the mast, substructure, floor 
assembly, and engine stand are classifiable as parts of structures 
under items 652.98 or 652.99, TSUS, and that the sheaves are clas- 
sifiable as pulleys under item 680.50, TSUS. 

The questions presented are: 

(1) Whether structural components of drilling rigs concededly de- 
scribed under tariff provisions for parts of structures and parts of 
boring machinery are classifiable as parts of structures under Gen- 
eral Interpretive Rule 10(ij), which provides that part of a particu- 
lar part is more specifically provided for as a part of that part 
(structures) than as a part of a whole (boring machinery), or as 
parts of boring machinery, under the principle that an article de- 
scribed by two provisions is classifiable under the item which more 
specifically describes it; 

(2) Whether, if the imported merchandise is classifiable as parts 
of structures under General Interpretive Rule 10(ij), it is more spe- 
cifically provided for as ‘columns, pillars, posts, beams, girders and 
similar structural units, under item 652.94, TSUS; and 

(3) Whether under General Interpretive Rule 10(ij), the sheaves 
are specifically described as “pulleys”, under item 680.50, TSUS. 

The parties stipulate that: 
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(1) The merchandise involved in this civil action consists of 
fabricated components of three oil drilling rigs designated as 
Penrod 24, 25 and 27. 

(2) Each imported fabricated component is a subcomponent 
of one or more of the following drilling rig sections: 

(a) mast; (b) substructure; (c) floor assembly; 
(d) engine stand. 


(3) The oil drilling rigs of which the imported components 
are parts are transportable rigs. The components themselves, 
in their imported condition, are designed for and capable of re- 
peated assembly and disassembly and transportation from site 
to site by truck. 

(4) Certain of the imported components ie, deadline 
breakover sheave with rear raising frames with pins and 
safety pins, fastline breakover sheave and slingline equivalent 
function only in the course of assembly and disassembly of the 
rig. Each of the remaining components constitutes a subcom- 
ponent of one or more of the four major rig sections identified 
in paragraph 2 above. 

(5) The imported components are dedicated to use as parts of 
a specific complete oil drilling rig and have no other utility. 

(6) Except for the sheaves, which when in use rotate on an 
axis, the imported subcomponents and the major sections de- 
scribed in paragraph 2 into which they are made up, are sta- 
tionary when in use in oil drilling. 

(7) In addition to the imported components, the following 
components, which were not included in the imported mer- 
chandise, are part of the additional equipment needed in order 
to create a complete drilling rig: hook, block, drawworks, drill 
line, drill pipe, motive power, rotary table, catworks, catheads, 
a hydraulic breakout devices, doghouse and drilling con- 
sole. 

(8) The section identified as the floor assembly, among other 
functions, supports the hook load of 1,125,000 Ibs., the casing 
load of 1,000,000 lbs., and the drill pipe load of 600,000 Ibs. 

(9) The section identified as the engine stand, among other 
functions, supports the weight of the engines, 15,000 to 20,000 
Ibs., in addition to helping to support the hook load. 

(10) The section identified as the mast, among other func- 
tions, supports the racking board, crown assembly, drill line, 
hook block, elevators, boom and the wind load. 

(11) The section identified as the substructure, among other 
functions, supports the mast and in turn the hook load. 

Pretrail Order, Schedule C. 

It is not disputed that the imported articles, when assembled, 
comprise structural components of drilling rigs, and are described 
by the tariff provision for parts of structures. It is also undisputed 
that the drilling rigs are “boring machinery”, and the imported 
merchandise are parts of boring machinery. 

The dispute between the parties is essentially a legal one. Plain- 
tiff argues that the merchandise is classifiable under the item that 
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more specifically describes the merchandise, and since the provi- 
sion for parts of boring machinery is more specific than the provi- 
sion for parts of structures, the merchandise is classifiable as parts 
of boring machinery. Plaintiff also argues that the Nomenclature 
for the Classification of Goods in Customs Tariffs (Customs Co-Op- 
eration Council, 1955) (Brussels Nomenclature) persuasively indi- 
cates that Congress provided for the merchandise in item 664.05, 
TSUS. 

Defendant contends that under General Interpretative Rule 
10(ij), TSUS, a provision for parts of a part prevails over a provi- 
sion for parts of a whole, and since the merchandise consists of 
parts of structures that are parts of drilling rigs, the merchandise 
is classifiable as parts of structures. 

General Interpretive Rule 10(ij), provides that “a provision for 
‘parts’ of an article covers a product solely or chiefly used as a part 
of such article, but does not prevail over a specific provision for 
such part.” 

Although the Brussels Nomenclature is a source for ascertaining 
legislative intent where the languages of the TSUS and Brussels 
are similar, Toyota Motor Sales, U.S.A., Inc. v. United States, 7 CIT 
178, 585 F. Supp. 649, 655 (1984), aff'd, 753 F.2d 1061 (Fed. Cir. 
1985); Jarvis Clark Co. v. United States, 733 F.2d 873, 875 n.2, reh’g 
denied, 739 F.2d 628 (Fed. Cir. 1984), the Court observes that the 
Brussels Nomenclature, published seven years before enactment of 
the TSUS by the Tariff Classification Act of 1962, Pub. L. 87-456, 
contains no instruction similar to General Interpretive Rule 10(ij) 
with respect to classification of parts, and therefore provides no 
guidance in this case. 

Congress’ intent in enacting General Interpretive Rule 10(ij) is 
found in the Tariff Classification Study, published November 15, 
1960, prior to the enactment of the TSUS and considered an impor- 
tant source of legislative history. See United States v. Andrew 
Fisher Cycle Co., 57 CCPA 102, 106-07, C.A.D. 986, 426 F.2d 1308, 
13110 (1970). The Tariff Classification Study describes the purpose 
of General Interpretive Rule 10(ij) as follows: 


At the present time, much uncertainty exists in connection 
with the tariff treatment of parts of articles. In some instances, 
a mere provision for “parts” prevails over much more specific 
descriptions in the tariff schedules. Even certain “universal” 
components such as nuts, bolts, screws, and so forth, are some- 
times classified as parts of a particular article according to 
their type and specific uses. In the proposed schedules, seaic 
provision is made for the more usual components of articles. 
Under the rule expressed in headnote 10(ij), these specific provi- 
_ _— prevail over a mere provision for “parts” of a particu- 
ar article. 


Tariff Classification Study of 1960, Submitting Report, at 19 (em- 
phasis added). The Additional Explanatory Notes and Background 
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Materials of the Seventh Supplemental Report of the Tariff Classi- 
fication Study, published a year after enactment of the TSUS, 
states at 99: 


General headnote 10(ij)—Parts. A provision for “parts” does 
not prevail over a specific provision for such part. Thus, a pro- 
vision for “parts” is more specific than a provision for “arti- 
cles, not specially provided for”, but is not more specific than 
provisions such as the following for: “springs” (item 652.85), “il- 
ae articles” (items 653.30-.40) “pumps” (items 660.90- 

.15), etc. 


Plaintiff says cases cited by defendant as applying General Inter- 
pretive Rule 10(ij) “are based on the premise that the provision 
under which merchandise is correctly classifiable is the more spe- 
cific of the competing provisions,” Plaintiff’s Pretrial Legal Memo- 
randum, at 5, and argues in effect that General Interpretive Rule 
10(ij) applies only where the provision for the “part” is more specif- 
ic than the provision for “parts of the whole.” 

Plaintiff is correct that each of the cases cited by defendant in 
support of the principle that a part of a part is more specifically 
provided for as a part of the part than as a part of the whole also 
supports the proposition that an article described in two or more 
provisions is classifiable in the provision which most specifically 
describes it. See Korody-Colyer Corp. v. United States, 66 Cust. Ct. 
337, C.D. 4212 (1971) (nozzles used as parts of fuel injection pumps 
incorporated into engines were properly classified as parts of 
pumps rather than as parts of engines); Foster Wheeler Corp. v. 
United States, 61 Cust. Ct. 166, C.D. 3556, 290 F. Supp. 375 (1968) 
(parts of converters used in a machine are classifiable as parts of 
converters, not parts of machines); C.F. Liebert v. United States, 60 
Cust. Ct. 677, C.D. 3499 (1968) (parts of clutches used in winches 
classifiable as parts of clutches rather than as parts of winches). 

But the “premise” of these cases is the principle of General In- 
terpretive Rule 10(ij), not, as plaintiff states, that the merchandise 
is classifiable under the more specific provision. Further, plaintiff 
misreads the case it cites for the principle that parts are covered in 
the more specific provision, Arthur J. Humphreys v. United States, 
59 Cust. Ct. 231, C.D. 3128, aff'd, 56 CCPA 67, C.A.D. 956, 407 F.2d 
417 (1969). At issue in Humphreys was the classification of cabinets 
for radio-phonograph combinations. The Court found that the cabi- 
nets were furniture, but were also part of the radio-phonograph 
combination, and held the cabinets classifiable as part of the whole 
(radio-phonograph combination) rather than as a part (furniture). 
Plaintiff says the Court’s holding is attributable to its finding that 
the provision for the whole was more specific than the one which 
described the part. In fact, the Customs Court held, and the appel- 
late court affirmed, that General Interpretive Rule 10(ij) did not 
apply since the part provision was not a “specific provision” within 
General Interpretive Rule 10(ij). The part provision covered “furni- 
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ture, and parts thereof, not specially provided for’ (emphasis 
added). Merchandise is not “specifically” described within the 
meaning of General Interpretive Rule 10(ij) by a “basket” provision 
for “articles, not specially provided for.” J.E. Bernard & Co. v. 
United States, 62 Cust. Ct. 5386, C.D. 3822, 299 F. Supp. 1129 (1969), 
aff'd, 58 CCPA 91, C.A.D. 1009, 486 F.2d 506 (1971); Ideal Toy Corp. 
v. United States, 63 Cust. Ct. 406, C.D. 3926 (1969), aff'd, 58 CCPA 
9, C.A.D. 996, 433 F.2d 801 (1970). 

Plaintiff argues, implicitly, that the provision for “structures and 
parts of structures” is so broad that it does not “specifically” de- 
scribe the merchandise within meaning of General Interpretive 
Rule 10(ij). The Court disagrees. 

Tariff items have been held to be “specific” under General Inter- 
pretive Rule 10(ij) where merchandise is covered by name or func- 
tion. See, e.g., J.E. Bernard & Co. v. United States, 59 Cust. Ct. 31, 
36, C.D. 3060 (1967) (electrical components specifically covered by 
“other electrical apparatus for making * * * or breaking electrical 
circuits” to preclude classification as parts of projectors). 

“Structure” has been defined for tariff purposes as “anything 
composed of parts capable of resisting heavy weights or strains and 
artificially joined together for some special use.’’ United States v. 
Paul M.W. Bruckmann, 65 CCPA 90, 93, C.A.D. 1211, 582 F.2d 622 
(1978), quoting Simon, Buhler & Baumann, Inc. v. United States, 8 
Ct. Cust. App. 273, 276, T.D. 37537 (1918); S.G.B. Steel Scaffolding 
and Shoring Co. v. United States, 82 Cust. Ct. 197, 211-213, C.D. 
4802 (1979). 

This definition is broad, but the scope of the tariff provision is 
limited by application of the rule of ejusdem generis. Where there 
is an enumeration of specific words of description (e.g., “hangars 
and other buildings, bridges, bridge sections, lock-gates, towers, lat- 
tice masts, roofs, roofing, frameworks etc.’’) followed by a general 
term (e.g., ‘other structures or parts of structures’’) ejusdem generis 
aids in statutory construction. See Merck & Co. v. United States, 19 
CCPA 16, 18, T.D. 44852 (1931). Under the rule of ejusdem generis, 
which means “of the same kind,”’ where an enumeration of specific 
things is followed by a general word or phrase, the general word of 
phrase is held to refer to things of the same kind as those specified. 
United States v. Damrak Trading Co., 483 CCPA 77, 79, C.A.D. 611 
(1956). Thus, plaintiff's suggestion that parts of an oil drilling rig 
not typically considered to be structures—such as the hook, the 
travelling block, the draw works, and the drill line—would be clas- 
sifiable as parts of “structures” under item 652.98, TSUS, is mis- 
guided, since those parts of the rig are not of the same kind as 
hangars, bridges, lock-gates, towers, and the other examples. See 
S.G.B. Steel Scaffolding and Storing Co., 82 Cust. Ct. at 215-218. 

The Court follows J. Ray McDermott & Co. v. United States, 69 
Cust. Ct. 197, 208, C.D. 4394 (1972). In McDermott the merchandise 
at issue included an oil platform “jacket”, a three-legged tripod-like 
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portion of an offshore drilling platform. The jacket was classified 
under item 652.98, TSUS, as “other structures or parts of struc- 
tures.” Plaintiff alternatively claimed classification as part of 
boring machinery under item 664.50, TSUS. The Court rejected 
that claim, stating: 


Even if the platform structure may be regarded as a part of 
boring machinery, which is doubtful, the jacket is more specifi- 
cally provided for as a part of a structure than as part of 
boring machinery. A part of a particular part is more specifi- 
—_ provided for as a part of the part than as a part of the 
whole. 


69 Cust. Ct. at 208 (footnote omitted). 

Although, as plaintiff says, the articles in this action are un- 
doubtedly parts of boring machinery, since the merchandise is inte- 
gral to the drilling operation and has no commercial identity apart 
from parts of oil drilling rigs, see Nissho Iwai American Corp. v. 
United States, 8 CIT 264, 602 F. Supp. 88 (1984), this fact does not 
distinguish McDermott from this action. The “part of a part” prin- 
ciple applied in McDermott is equally applicable in this action. The 
Court holds that the provision for “structures and parts thereof” 
describes the function of the imported merchandise. 

In the event the mast parts were not parts of structures the mast 
components would nonetheless be classifiable under items 652.98 
and 652.99, TSUS, since the mast components, when assembled, are 
“lattice masts” which are eo nomine provided for in the superior 
heading to items 652.98 and 652.99, TSUS. “Lattice” is defined as 
“a framework or structure of * * * metal made by crossing laths or 
other thin strips so as to form a network.” Websters’ Third New 
International Dictionary 1277 (1961). 

Plaintiff argues that the term “lattice mast” is not known to the 
petroleum industry, and therefore does not apply to the assembled 
imported components. Proof of commercial designation is a ques- 
tion of fact, Tower & Sons v. United States, 11 Ct. Cust. App. 261, 
T.D. 39080 (1922), for which plaintiff had the burden of proof, since 
the burden of establishing commercial designation rests upon the 
party arguing that the commercial meaning of a term differs from 
its ordinary meaning. United States v. Simon Saw & Steel Co., 51 
CCPA 33, 38, C.A.D. 834 (1964). 

Plaintiff's witness Frederick Pheasey, Chairman of Dreco, Ltd. of 
Edmonton, Alberta, manufacturer of the merchandise, stated that 
the mast portion of assembled merchandise was not a lattice mast 
because the mast had a “rigid frame’. Plaintiff's witness Donald 
W. Gaddy, Chief Engineer at Penrod Drilling Company of Houston, 
Texas, which purchased the merchandise, said that the mast was 
not a lattice mast because lattice masts are made of “tubular con- 
struction.” Both Pheasey and Gaddy said the mast is known in the 
industry as a “cantilevered mast.” Plaintiff's final witness, Joe 
Fowler, of Stress Engineering Services, Inc., a consulting engineer- 
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ing company based in Houston, conceded that the assembled mast 
had “some elements of a lattice structure,” but said the mast was 
better described as a “space frame” or “built-up column.” The 
Court finds the testimony of these witnesses inconsistent and am- 
biguous. 

The Court finds more persuasive the testimony of defendant’s 
witnesses, Dr. Augusto L. Podio, Professor of Petroleum Engineer- 
ing at the University of Texas at Austin, and Paul Borg, Vice- 
President of Pyramid Manufacturing Company of Houston, a man- 
ufacturer of drilling equipment, who testified that the mast when 
assembled, met the following specifications of the American Petro- 
leum Institute (API) for Drilling and Well Servicing Structures 4E: 


3.8 Portable Mast Without Guylines-Static. A portable mast 
without guylines is generally a rectangular cross section struc- 
ture, latticed on three or four sides, of welded, bolted or pinned 
construction; is assembled at or near ground level; attached to 
a substructure; is raised as a unit to the drilling position and is 
— amet upon external guying for stability [emphasis 
a ; 


The specification for ‘Portable Mast Without Guylines-Dynamic”’ 
contains the same language as to latticing i.e., “latticed on three or 
four sides.” 

The Court holds that plaintiff has failed to establish a commer- 
cial meaning of “lattice masts” different than the common mean- 
ing and which would exclude the assembled imported merchandise. 

Plaintiff also argues that even if the assembled components are a 
lattice mast within the common meaning of the term, the fact that 
the assembled articles are known as “cantilevered masts” in the 
trade precludes classification as “lattice masts’. But the term “lat- 
tice masts” is generic, and the fact that the merchandise may be 
commercially known by a specific name (“cantilevered masts’’) is 
insufficient to exclude the merchandise from classification under 
the generic term (“lattice masts”). See S.G.B. Steel Scaffolding & 
Shoring Co. v. United States, 82 Cust. Ct. 197, 210, C.D. 4802 (1979). 
Heads & Threads, Division of MSL Industries, Inc. v. United States, 
60 Cust. Ct. 308, 314 C.D. 3374, 282 F. Supp. 484, 489-90 (1968). Ac- 
cording to plaintiff's witnesses Pheasey and Gaddy the term “canti- 
levered mast” in the trade refers to masts assembled horizontally 
and then raised to the vertical position. The imported mast compo- 
nents could be described as parts of “cantilevered lattice masts.” 

If the components of the masts were not classifiable as parts of 
structures, the Court would hold that they are parts of “lattice 
masts” which are eo nomine provided for in the superior heading to 
items 652.98 and 652.99, TSUS. Applying General Interpretive Rule 
10(ij), the Court alternatively holds that the imported components 
of masts are properly classifiable under items 652.98 and 652.99, 
TSUS, as parts of lattice masts which are in turn parts of oil well 
drilling rigs. 
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Plaintiff argues that if the imported articles are parts of struc- 
tures, they are parts of structures more specifically provided for as 
“columns, pillars, posts, beams, girders and similar structural 
units” under item 652.94, TSUS. This claim also fails. 

Plaintiff makes two arguments that the merchandise is within 
item 652.94, TSUS. First, plaintiff says that the merchandise when 
assembled, comprise “built-up columns.” But the merchandise did 
not enter as complete articles and, since item 652.94, TSUS, has no 
provision for parts, this claim fails. 

Second, plaintiff says that the various components of the mast, 
substructure, floor assembly and engine stand, in their condition as 
imported, are “columns, pillars, posts, beams, girders, and similar 
structural units,” within item 652.94, TSUS. 

Since there is no provision for parts in item 652.94, TSUS, this 
provision has been interpreted to require that the imported mer- 
chandise be “a unitary element providing * * * support to a build- 
ing or structure.” Laurence Myers Scaffolding Co. v. United States, 
57 Cust. Ct. 333, 340, C.D. 2809, 259 F. Supp. 874, 879, (1966) (em- 
phasis added). See Frost Railway Supply Co. v. United States, 39 
CCPA 90, C.A.D. 469 (1951). Merchandise is not of “unitary con- 
struction” if it “consist[s] of more than one piece of metal.” Jd. at 
95. 

In its proposed findings of fact, plaintiff proposes no factual find- 
ings with respect to its claims under item 652.94, TSUS. If a uni- 
tary element was contained in any of the entries, plaintiff does not 
indicate in its post-trial brief which of the examples contained in 
item 652.94, TSUS, it believes describes a unitary element, nor does 
plaintiff cite to any testimony which supports the classification of 
any particular fabricated component in its condition as imported 
under item 652.94, TSUS. The Court finds that the merchandise in 
this action is not of unitary construction, but consists of various 
pieces joined by means of lugs, pins or welding, and holds the mer- 
chandise is not classifiable under item 652.94, TSUS. 

Finally, defendant urges that Customs classification of the 
sheaves is incorrect and that the sheaves are properly classified as 
“pulleys * * * and parts thereof’ under item 680.50, TSUS. Plain- 
tiffs witnesses Pheasey and Gaddy testified that sheaves are pul- 
leys. Plaintiff does not oppose this classification in its post-trial 
brief. Applying General Interpretive Rule 10(ij) the Court holds 
that the sheaves are specifically provided for as pulleys under item 
680.50, TSUS. 

To conclude, the Court holds that plaintiff has failed to overcome 
the presumption of correctness that attaches to Customs classifica- 
tion and applying General Interpretive Rule 10(ij) the parts of the 
mast, substructure, floor assembly, and engine stand are classifi- 
able as parts of structures under items 652.98 or 652.99, TSUS; and 
that the sheaves are classifiable under item 680.50, TSUS, as pul- 
leys. 

Judgment will be entered accordingly. So ordered. 
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(Slip Op. 86-58) 


CERAMICA REGIOMONTANA, S.A., ET AL., PLAINTIFFS AND INTERNA- 
CIONAL DE CERAMICA, PLAINTIFF-INTERVENOR v. UNITED STATES, 
ET AL., DEFENDANTS AND TILE COUNCIL OF AMERICA, INC., DE- 
FENDANT-INTERVENOR 


Before Rr, Chief Judge. 
Court No. 84-3-00387 


MEMORANDUM OPINION AND ORDER 


Plaintiffs, joined by plaintiff-intervenor, move for judgment on the agency record 
pursuant to Rule 56.1. Plaintiffs contend that countervailing duty rate determina- 
tion by the International Trade Administration (ITA) is not supported by substan- 
tial evidence and is not in accordance with law. 

Held: The methodology employed by the ITA in calculating the countervailing 
duty rate is in accordance with law, and its determination is supported by substan- 
tial evidence. Therefore, plaintiffs’ motion is denied, and the action is dismissed. 

[Plaintiffs’ motion is denied; and the action is dismissed.] 


(Decided May 29, 1986) 


Brownstein Zeidman and Schomer (Irwin P. Altschuler, Steven P. Kersner, and 
David R. Amerine) for the plaintiffs. 

Wilkie Farr & Gallagher (Noel Hemmendinger, Walter J. Spak, and Jeffrey W. 
Carr) for the plaintiff-intervenor. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (A. David Lafer) for the defendant. 

Howrey and Simon (David C. Murchison, John F. Bruce, Kevin P. O.’ Rourke, and 
Rosemary Henry) for the defendant-intervenor. 


Re, Chief Judge: Plaintiffs, Ceramica Regiomontana (Ceramica) 
and Industrias Intercontinental (Industrias), contest the final re- 
sults of an administrative review by the International Trade Ad- 
ministration (ITA) of the Commerce Department of a countervail- 
ing duty order for ceramic tile from Mexico. 49 Fed. Reg. 9,919 
(1984). The administrative review was conducted pursuant to sec- 
tion 751 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1675 
(1982). Plaintiffs are joined in their motion by plaintiff-intervenor 
Internacional De Ceramica (Interceramica). 

Plaintiffs have moved for judgment upon the agency record, pur- 
suant to Rule 56.1 of the Rules of this Court. Defendant, United 
Scates, opposes this motion, and urges that the ITA’s determination 
be upheld. Defendant-intervenor, Tile Council of America, also op- 
poses the plaintiffs’ motion. 

Plaintiffs contend that the methodology used by the ITA to cal- 
culate the countervailing duty rates was improper and not support- 
ed by substantial evidence. After reviewing the administrative 
record, the pleadings and contentions of the parties, and the sup- 
porting papers, this Court holds that the determination made by 
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the ITA is supported by substantial evidence on the record, and is 
in accordance with law. Consequently, plaintiffs’ motion for judg- 
ment on the agency record is denied. 


ADMINISTRATIVE PROCEEDINGS 


On May 10, 1982, the ITA issued its Final Affirmative Counter- 
vailing Duty Determination; Ceramic Tile from Mexico and Coun- 
tervailing Duty Order, with respect to imports of ceramic tile man- 
ufactured, produced and exported from Mexico. 47 Fed. Reg. 20,012 
(1982). The ceramic tile covered in the investigation included non- 
mosaic, glazed and unglazed ceramic floor and wall tile classifiable 
under items 532.24 and 532.27 of the Tariff Scheduies of the United 
States (TSUS). In this investigation, commenced in response to a 
petition filed by the defendant-intervenor Tile Council of America, 
the ITA determined that three programs implemented by the Mexi- 
can Government constituted countervailable subsidies. These pro- 
grams are CEDI, FOMEX, and CEPROFI. 

Pursuant to the first program, Certificado de Devolucion de Im- 
puesto (CEDD, a certificate is issued by the government of Mexico 
in an amount equal to a percentage of the value of exported mer- 
chandise. The CEDI certificates may be used to pay a variety of 
federal tax liabilities, such as payroll taxes, value added taxes, fed- 
eral income taxes, and import duties. From January 1, 1982 
through August 25, 1982, the CEDI rate was 15 percent of the 
value of exports, and zero for the remainder of 1982 because the 
Mexican Government suspended the CEDI program for all exports 
on or after August 26, 1982. 

The Fund for the Promotion of Exports of Mexican Manufac- 
tured Products (FOMEX) is the second program found by the ITA 
to constitute a countervailable subsidy. FOMEX is a trust fund es- 
tablished by the Mexican Treasury Department, with the Bank of 
Mexico acting as trustee. Through financial institutions, the Bank 
of Mexico makes FOMEX loans available at preferential rates to 
manufacturers and exporters for pre-export production and export 
financing. 

Certificates of Fiscal Promotion (CEPROFI), the third program, 
are tax certificates which are used to promote the goals of the Na- 
tional Industrial Development Plan. These certificates are granted 
in conjunction with investments in designated industrial activities 
and geographic regions, and may be used to pay a wide range of 
federal tax liabilities. 

Plaintiffs do not contend that these programs are not counter- 
vail-able subsidies. Instead, plaintiffs object to the methodology em- 
ployed by the ITA in calculating a single countervailing duty rate 
for all Mexican exporters of ceramic tile to the United States who 
received benefits under any of the three programs. Specifically, 
plaintiffs challenge the ITA’s calculation of the country-wide duty 
rate attributable to CEDI benefits. 
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On January 18, 1983, the ITA notified the Mexican Government 
that it was conducting its periodic administrative review of the 
countervailing duty order on ceramic tile from Mexico, pursuant to 
section 751 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1675(a). The ITA asked the Mexican government to complete a 
countervailing duty questionnaire pertaining to ceramic tile ex- 
ports for 1982. The ITA requested information regarding the rate of 
CEDI benefits applicable to exports of ceramic tile in 1982. The 
ITA also requested a list of all firms that received CEDi benefits 
during 1982 and the amounts received by each firm. The ITA fur- 
ther requested a list of FOMEX loans and loan terms granted to 
ceramic tile firms during 1982. With respect to CEPROFI benefits, 
the ITA requested a listing of each ceramic tile firm receiving 
these benefits and the amount of benefit received in 1982. The ITA 
informed the Mexican government that firms that did not receive 
any subsidy benefits could avoid the countervailing duty deposit 
rate by applying for a zero deposit rate. To qualify for a zero depos- 
it rate, firms were required to certify that they did not apply for or 
receive benefits under the CEDI, FOMEX or CEPROFI programs, 
and would not apply for these benefits in the future. 

The Mexican government responded to the ITA’s questionnaire 
on March 14, 1983. The Mexican government stated that it did not 
maintain consistent statistics on ceramic tile exports because these 
products were grouped with others in its export records. Neverthe- 
less, it attemped to compile the requested data. The Mexican gov- 
ernment reported that 29 firms exported ceramic tile to the United 
States in 1982. According to the Mexican government, six of these 
firms received CEDI benefits. CEDI benefits were provided, the 
Mexican government stated, at a rate of 15 percent of the export 
value. The goverment requested that 15 of the 29 firms receive the 
zero duty deposit rate because they did not receive benefits under 
any countervailable program. 

From April 26, 1983 through May 6, 1983, ITA personnel con- 
ducted a verification investigation in Mexico of the information 
provided by the Mexican government. These officials met with rep- 
resentatives of the Mexican government and with officials of vari- 
ous ceramic tile firms to verify the countervailing duty question- 
naire responses. The Mexican government confirmed that the CEDI 
rate for 1982 had been increased from 10 percent to 15 percent in 
March 1982, retroactive to January 1, 1982. The government also 
confirmed that the CEDI benefit program was suspended on 
August 25, 1982, and did not apply to any shipments exported on or 
after August 26, 1982. 

At verification, ITA officials reviewed the records of the two larg- 
est exporters of ceramic tile to the United States, plaintiffs Cera- 
mica and Industrias. During review of Industrias, a significant dis- 
crepancy was discovered between the amount of CEDI benefits re- 
ported by the Mexican government and the figures kept by Indus- 
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trias. Officials at Industrias informed the ITA that the correct 
CEDI figure for exports to the United States was much higher than 
the figure the Mexican government had originally reported. Indus- 
trias then provided the ITA with a revised amount of CEDI bene- 
fits the firm received in 1982. In June 1983 the Mexican govern- 
ment provided the ITA with revised figures on the CEDI benefits 
received by Industrias. The ITA, however, was not able to verify 
these figures as accurate. Also at verification, officials at both Cer- 
amica and Industrias indicated that their firms took full advantage 
of the CEDI program. 

The ITA issued the preliminary results of the administrative 
review on September 26, 1983. 48 Fed. Reg. 43,705 (1983). the ITA 
determined that ten firms met the zero duty certification require- 
ments. The ITA also determined that the net total subsidy for 1982 
under the CEDI program was equal to 10.27 percent ad valorem. 48 
Fed. Reg. at 43,706. An internal ITA memorandum, dated July 14, 
1983, explained the methodology used to arrive at the 10.27 per- 
centage rate: 


CEDI. This is a subsidy available on all exports. The rate was 
15% for exports from January 1-August 25, 1982. CEDI was 
suspended for all exports from Mexico on or after August 26, 
1982. Rather than issuing two separate rates, I calculated a 
weighted average for the year. I took the IM 146 import statis- 
tics for January-August 1982 times 15 percent to get the theo- 
retical maximum CEDI benefit for 1982, and divided that by 


the total IM 146 import figures for 1982 to get the weighted av- 
erage of 10.27 percent. 


A.R. 443-44. The effect of the weighted average, therefore, was to 
reduce the 15 percent benefit to 10.27 percent to account for the 
termination of CEDI benefits, effective August 26, 1982. 

The final results of the 1982 administrative review were pub- 
lished on March 16, 1984. 49 Fed. Reg. 9,919 (1984). The ITA basi- 
cally used the same methodology it utilized in its preliminary de- 
termination, with two exceptions. First, the ITA eliminated data 
covering imports prior to February 23, 1982, to coincide with the 
period under review. Second, the ITA included data concerning ad- 
vance CEDI benefits. In light of these adjustments, the ITA deter- 
mined that the total subsidy benefit under the CEDI program was 
9.19 percent ad valorem, with a combined total under all the pro- 
grams of 16.49 percent ad valorem. 49 Fed. Reg. at 9,920. The ITA 
also confirmed its preliminary determination that ten firms were 
eligible for a zero deposit rate. 49 Fed. Reg. at 9,920. In explaining 
its calculation of CEDI benefits, the ITA stated: 


[S]ince all firms received the maximum rate (15 percent) upon 
approval of their applications for individual shipments, we ap- 
plied the maximum rate while providing for a certification 
process that would allow zero rates for firms not applying for 
or receiving any countervailable benefits. To calculate a 
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weighted-average CEDI rate (reflecting suspension of the pro- 
gram in August 1982), we used U.S. import statistics since 
there were no consistently calculated figures from the Mexican 
Government which we could break down * * *. 


49 Fed. Reg. 9,919. 

Plaintiffs filed the present action on March 22, 1984 in this 
Court, challenging the ITA’s results of the administrative review. 
This Court is authorized to review determinations of the ITA which 
impose a countervailing duty on foreign exporters of products into 
the United States. 19 U.S.C. § 1516a(a)(2)(B) (West Supp. 1985). In 
reviewing determinations of the ITA, this Court will hold such 
findings unlawful only when the conclusions reached by the ITA 
are “unsupported by substantial evidence on the record, or other- 
wise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). 

Plaintiffs contend that the methodology used by the ITA in 
reaching the countervailing duty assessment rate for the CEDI pro- 
gram is not in accordance with law, and not supported by substan- 
tial evidence. The question presented in this case is whether the 
ITA properly applied the standard 15 percent CEDI benefit, as ad- 
justed by weighted average to account for termination of the pro- 
gram, in calculating a country-wide countervailing duty rate for 
the CEDI benefit program. 


STANDARD OF REVIEW 


In reviewing a countervailing duty rate determination by the 
ITA, the standard of review is not de novo. Rather, it is the role 
and function of the Court of International Trade to determine 
whether the methodology used by the ITA is in accordance with 
law, and whether the ITA’s conclusion is supported by substantial 
evidence on the record. 

Pursuant to well established principles of administrative law, a 
reviewing court must accord due weight to an agency’s interpreta- 
tion of a statute that it administers. See, e.g., United States v. City 
of Fulton, — U.S. — , 106 S. Ct. 1422, 1428 (1986); Zenith Radio 
Corp. v. United States, 437 U.S. 448, 450-51 (1978); American Lamb 
Co. v. United States, 785 F.2d 994, 1001 (Fed. Cir. 1986). Thus, this 
Court will defer to the agency’s interpretation of the statute, pro- 
vided the interpretation is “sufficiently reasonable.” See, e.g., Fed- 
eral Elec. Comm. v. Democratic Senatorial Campaign Committee, 
454 U.S. 27, 39 (1981); American Lamb Co. v. United States, 785 
F.2d 994, 1001 (Fed. Cir. 1986). The extent or degree to which the 
Court should defer to the agency is dependent upon a number of 
factors. As the Supreme Court explained in a leading case, 


We consider that the rulings, interpretations and opinions of 
the [administrative official], while not controlling upon the 
courts by reason of their authority, do constitute a body of ex- 
perience and informed judgment to which courts and litigants 
may properly resort for guidance. The weight of such a judg- 
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ment in a particular case will depend upon the thoroughness 
evident in its consideration, the validity of its reasoning, its 
consistency with earlier and later pronouncements, and all 
those factors which give it power to persuade, if lacking power 
to control. 


Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). 

The deference granted or extended to the agency’s interpretation 
of its statutory mandate also applies to the methodology that the 
agency employs in fulfilling its lawfully delegated mission. Ameri- 
can Lamb Co., 785 F.2d at 1001; Consumer Products Div., SCM 
Corp. v. Silver Reed America, Inc., 753 F.2d 1033, 1039 (Fed. Cir. 
1985); Melamine Chemicals, Inc. v. United States, 732 F.2d 924, 928 
(Fed. Cir. 1984). In order for the ITA effectively to administer the 
countervailing duty laws, it is necessary to permit some methodo- 
logical flexibility. As long as the agency’s methodology and proce- 
dures are reasonable means of effectuating the statutory purpose, 
and there is substantial evidence in the record supporting the 
agency’s conclusions, the court will not impose its own views as to 
the sufficiency of the agency’s investigation or question the agen- 
cy’s methodology. See Chevron U.S.A. Inc. v. Natural Resources De- 
fense Council, 467 U.S. 837, 843 (1984); Abbott v. Donovan, 6 CIT 92, 
570 F. Supp. 41, 46-47 (1983). 

Of course, this Court will not allow an agency, under the guise of 
lawful discretion, to contravene or ignore the intent of the legisla- 
ture or the guiding purpose of the statute. See Chevron U.S.A. Inc. 
v. Natural Resources Defense Council, Inc., 467 U.S.A. 837, 843-44 
(1984); Board of Governors of the Federal Reserve System v. Dimen- 
sion Financial Corp., — U.S. —, 106 S. Ct. 681, 686 (1986). As the 
Supreme Court has emphasized, “Expert discretion is the lifeblood 
of the administrative process, but ‘unless we make the require- 
ments for administrative action strict and demanding, expertise, 
the strength of modern government, can become a monster which 
rules with no practical limits on its discretion.’’’ Motor Vehicle 
Manufacturers Ass’n v. State Farm Mutual Automobile Ins. Co., 463 
U.S. 29, 48 (1983) (emphasis in original) (quoting Burlington Truck 
Lines, Inc. v. United States, 371 U.S. 156, 167 (1962) and New York 
v. United States, 342 U.S. 882, 884 (1951) (Douglas J., dissenting)). 
Indeed, it may be said that deference to an agency’s interpretation 
represents a judicial determination that the agency’s interpreta- 
tion falls within the scope of the authority that has been properly 
delegated by the Congress. See Montana v. Clark, 749 F.2d 740, 745 
(D.C. Cir. 1984), cert. denied, 106 S. Ct. 246 (1985). Thus, in review- 
ing a countervailing duty rate determination by the ITA, the court 
must ensure that the ITA’s methodology is a reasonable means of 
assessing the net benefit received as a result of the illegal subsidy 
or grant. See Industrial Fasteners Group, American Importers Ass’n 
v. United States, 710 F.2d 1576, 1580-81 (Fed. Cir. 1983). 
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The court must also ensure that the agency’s conclusions are 
supported by substantial evidence on the record as a whole. Sub- 
stantial evidence is something more than a “mere scintilla,’ and 
must be enough reasonably to support a conclusion. Consolidated 
Edison Co. v. United States, 305 U.S. 197, 229 (1938); Matsushita 
Elec. Indus. Co. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984); 
Smith-Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. 
Cir. 1983). 


VERIFICATION 


In this case, the ITA’s verification trip to Mexico revealed that 
the Mexican government’s response to the countervailing duty 
questionnaire was inaccurate as to both total exports and total 
CEDI benefits. The Mexican government’s figure for total exports 
to the United States was approximately 25 percent less than what 
the U.S. import statistics revealed. Furthermore, the ITA discov- 
ered that plaintiff Industrias actually received benefits under the 
CEDI program almost 25 times the amount reported by the Mexi- 
can government. 

Reviews under section 751 are conducted annually upon request, 
and must be completed within stringent deadlines. See 19 U.S.C. 
§ 1675(a) (West Supp. 1985). In conducting a review under section 
751, the ITA is required to verify all information relied upon in its 
determination. See 19 U.S.C. §1677e(a) (1982) (amended 1984). 
Hence, when the ITA requests information, it is vital that accurate 
information be provided promptly to allow the agency sufficient 
time for review. See Atlantic Sugar, Ltd. v. United States, 744 F.2d 
1556, 1560 (Fed. Cir. 1984). When the ITA “is unable to verify the 
accuracy of the information submitted, it shall use the best infor- 
mation available to it as the basis for its action * * *.” 19 U.S.C. 
§ 1677e(a) (West Supp. 1985). Section 776(b) of the Tariff Act of 1930 
provides: 

(b) Determinations to be made on the best information avail- 
able.—In making their determinations under this subtitle, the 
administering authority and the Commission shall, whenever a 
party or any other person refuses or is unable to produce 
information requested in a timely manner and in the form 
required, or otherwise significantly impedes an investigation, 
use the best information otherwise available. 

19 U.S.C. § 1677e(b) (1982). 

In this case, the ITA determined that the statistics submitted by 
the Mexican government with respect to CEDI benefits did not pro- 
vide an adequate basis accurately to assess benefits under this pro- 
gram. In an export market comprised of 29 firms, it would be im- 
practical for the ITA to verify information pertaining to each indi- 
vidual firm. Thus, the ITA must sample representative firms. If the 
information received at the representative firms proves, as here, 
inaccurate in significant and material respects, it would be point- 
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less to require that the ITA nevertheless use all information not 
proven incorrect. The Court will not require the ITA to use por- 
tions of the information received from the Mexican government 
and apply it to some firms, while relying on U‘S. statistical figures 
for other firms in calculating the countervailing duty rate. Since 
the information supplied by the Mexican government was found, 
upon verification, to be inaccurate in important respects, the ITA 
was under no obligation to use it even though some of it had not 
been proven inaccurate. Thus, the ITA’s decision to employ the 
standard 15 percent CEDI rate, in conjunction with U.S. import 
statistics, as the best information available was supported by sub- 
stantial evidence, and in accordance with law. 


CALCULATION OF BENEFITS 


In calculating the subsidy benefits under the CEDI program, the 
ITA used the standard 15 percent rate because benefits were pro- 
vided at that rate upon approval of the exporter’s application. 
There is substantial evidence on the record to support the ITA’s 
conclusion that the full 15 percent was granted to all importers 
who applied and conformed to certain minimal, technical require- 
ments. Plaintiffs contend that the ITA has overstated the net bene- 
fit received under the CEDI program because some exporters of ce- 
ramic tile who did not qualify for the zero deposit rate did not 
apply for or receive CEDI benefits on all export shipments. Plain- 
tiffs argue that the ITA should have calculated a national average 
CEDI benefit rate, rather than applying the 15 percent rate to all 
exporters who did not receive zero deposit status. 

To calculate a national average, the ITA would have to compare 
total value of CEDI benefits granted as reported by the Mexican 
government with the total exports to the United States to arrive at 
an average. This average would then be applied to all firms not eli- 
gible for zero duty deposit status. However, since the ITA was 
unable to verify the Mexican government’s figure for total CEDI 
benefits, this proposed methodology would require the ITA to rely 
on unverified information in contravention of the statute. Instead, 
the ITA chose to use the full 15 percent of export value for CEDI 
benefits, adjusted to 9.19 percent to account for the program’s ces- 
sation in August 1982. 

In the absence of verified information, the Court cannot say that 
the ITA erred in assuming maximum utilization of available bene- 
fits. The fact that some small ceramic tile firms, for reasons of con- 
venience, or otherwise, did not always apply for CEDI benefits does 
not alter this conclusion. Indeed, the past administrative practice 
of the ITA has been to assume maximum utilization of countervai- 
lable programs where benefits were provided upon the fulfillment 
of certain ministerial or minimal requirements. See, e.g., Ferroal- 
loys from Spain, 48 Fed. Reg. 4019, 4020 (1983); Vitamin K from 
Spain, 48 Fed. Reg. 40770, 40770-71 (1983); Chains and Parts There- 
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of, of Iron or Steel from Spain, 48 Fed. Reg. 37505, 37505 (1983). 
Moreover, both Ceramica and Industrias acknowledge taking full 
advantage of the CEDI benefit program. 

There are limitations on the resources of the ITA which do not 
permit the agency to undertake a firm-by-firm review in order to 
establish and apply specific duty rates to every firm. These limita- 
tions include strict time constraints, budgetary restrictions, and the 
availability of qualified personnel. To require the ITA to analyze 
and investigate the books and records of every firm that disputes a 
countervailing subsidy deposit rate would, in effect, handicap or 
impede the agency by severely decreasing its ability to function ef- 
fectively and efficiently. It is for these reasons that it is the general 
practice of the ITA to calculate a country-wide countervailing duty 
rate. A country-wide duty rate allows the ITA to establish one de- 
posit rate for all exporters from a particular country, rather than 
attempting to determine the actual benefit received by each firm 
and setting separate rates. Country-wide rates are particularly 
useful where, as here, a large number of companies are involved. 
As the ITA stated in its final determination, “[w]e cannot possibly 
hope to conduct timely administrative reviews under section 751 
unless we generally impose country-wide countervailing duty 
rates.” 49 Fed. Reg. at 9,920. 

It may be noted that Congress has endorsed the practice of pub- 
lishing a country-wide countervailing duty rate by enacting a legis- 
lative presumption in favor of a country-wide rate. See Trade and 
Tariff Act of 1984, Pub. L. No. 98-573, §607, 98 Stat. 2948, 3029 
(codified at 19 U.S.C. § 1671(e)(2) (West Supp. 1985)). The legislative 
history of the Act indicates that: 


This provision is intended to lessen the administrative burden 
on the administrative authority stemming from implementing 
company-specific rates. The amendment continues to permit in- 
dividual company rates for significant differences in benefits. 
The administrating authority is expected to determine under 
what conditions company-specific rates are appropriate * * *. 


H.R Rep. No. 1156, 98th Cong., 2d Sess. 180, reprinted in 1984 US. 
Code Cong. & Admin. News 4910, 5297. While courts are reluctant 
to attribute undue significance to the opinion of a later Congress as 
to a previously enacted statute, the unequivocal ratification of an 
established administrative practice is persuasive. See, e.g., Bob 
Jones University v. United States, 461 U.S. 574, 599-602 (1983); 
Haig v. Agee, 453 U.S. 280, 300-01 (1981); Nissho-Iwai American 
Corp. v. United States, 10 CIT ——, Slip Op. 86-27, at 14-16 (1986). 
In this case the establishment of a country-wide rate is clearly con- 
sistent with prior administrative practice, and well within the per- 
missible scope of the agency’s discretion. This Court finds that the 
ITA’s utilization of a country-wide duty rate, which excluded firms 
that received no countervailable subsidies, was reasonable and 
proper. 
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It is noted that not all Mexican firms who did not qualify for 
zero deposit status received benefits under all three countervailable 
programs. For example, in 1982, Ceramica did not receive any 
FOMEX export loans and Industrias did not receive any benefits 
under the CEPROFI program. In calculating benefits under the 
FOMEX and CEPROFI programs, the ITA relied on information re- 
ceived by the Mexican government as to benefits actually dispensed 
under these programs. The ITA averaged the net benefits received 
among all firms receiving benefits, and included an average for 
each program in the country-wide duty rate. 

Plaintiffs do not contest these calculations, but argue that the 
ITA was inconsistent in averaging the Mexican government’s fig- 
ures for FOMEX and CEPROFI, while using a weighted average 
based on the standard benefit for CEDI. 

The Court finds this argument without merit. The ITA’s decision 
to rely on the government figures to calculate a net average benefit 
for CEPROFI and FOMEX was clearly based on a reasoned deter- 
mination that the information pertaining to these programs was 
verified and reliable. On the other hand, it is equally clear that the 
ITA made a reasoned determination that the figures complied by 
the Mexican government were not a sufficient basis from which to 
calculate an accurate national average for CEDI benefits. Thus, the 
ITA chose not to attempt to compile a national average of CEDI 
benefits received, but rather applied the 15 percent standard bene- 
fit as the basis for its calculations. On the record in this case, the 
Court cannot hold that this decision was not in accordance with 
law or unsupported by substantial evidence. 

Plaintiffs’ proposed national average would result in a downward 
adjustment of the 15 percent benefit available, and would provide 
plaintiffs, Ceramica and Industrias, with a windfall. By utilizing 
the 15 percent rate, the ITA has established a system which pre- 
vents the larger Mexican firms, who admit receiving maximum 
CEDI benefits, from paying a reduced countervailing duty rate be- 
cause some smaller firms did not apply for subsidies. It is not the 
function of this court to formulate a specific methodology for an 
administrative agency, but rather to ensure that the methodology 
used by the ITA is in accordance with the law. 


CONCLUSION 


The evidence on the record indicates that all Mexican exporters 
of ceramic tile who applied timely for CEDI benefits received the 
maximum benefit of 15 percent. Since it was impossible to verify 
the total CEDI benefits dispensed by the Mexican government, the 
ITA assumed that those firms that received benefits received the 
full 15 percent. The agency established the zero duty deposit rate 
for firms that did not receive benefits under any of the Mexican 
subsidy programs. Any other method to obtain a more precise cal- 
culation of benefits to individual firms would have been both 
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unduly burdensome and unverifiable. Moreover, the method pro- 
posed by the plaintiffs would have been much less precise, and 
would have resulted in a gross undervaluation of the benefits these 
plaintiffs received. 

In view of the foregoing, the Court concludes that, under the cir- 
cumstances, the ITA’s methodology is reasonable, and is consistent 
with the purposes of the countervailing duty law to protect domes- 
tic producers from import competition which has benefited from il- 
legal bounties or grants. In addition, the Court finds that substan- 
tial evidence on the record supports the agency’s conclusion. There- 
fore, the determination of the ITA is affirmed, and plaintiffs’ 
motion for judgment on the agency record is denied. 


(Slip Op. 86-59) 


UNITED STATES OF AMERICA, PLAINTIFF v. SCOPE Imports, INC. AND 
RicHway STORES, INC., DEFENDANTS 


Court No. 85-05-00646 


MEMORANDUM AND ORDER 


[Defendants’ motions for more definite statements denied.] 


(Dated June 2, 1986) 


Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Sheila N. 
Ziff) for the plaintiff. 

Givens, Kelly and Shaw (Robert T. Givens) for defendant Scope Imports, Inc. 

Givens, Kelly and Shaw (Sharon Steele Doyle) for defendant Richway Stores, Inc. 


AQuILINO, Judge: In response to the original complaint, the de- 
fendants interposed essentially identical motions for more definite 
statements pursuant to CIT Ruie 12(e). The plaintiff thereafter 
served and filed an amended complaint, wherein three counts 
charge defendant Scope Imports, Inc., in the alternative, with 
fraud, gross negligence and negligence within the meaning of 19 
U.S.C. §1592(a\1). A fourth count alleges negligence on the part of 
defendant Richway Stores, Inc. 

The precatory language of Rule 12(e) is “pleading * * * so vague 
or ambiguous that a party cannot reasonably be required to frame 
a responsive pleading”. To the extent fraud is alleged, CIT Rule 
9(b) applies as follows: 


In all averments of fraud * * * the circumstances constitut- 
ing fraud * * * shall be stated with particularity. 


This requirement of particularity, however, does not abrogate the 
general rules of pleading set forth in CIT Rule 8, nor does it re- 
quire the pleading of detailed evidentiary matter. See, eg., 2A 
Moore’s Federal Practice § 9.03, at 9-28 to 9-30 (1979). 
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The proposed orders presented by the defendants in conjunction 
with their motions clearly indicate that they seek the revelation of 
evidentiary matter as opposed to learning the nature of plaintiff's 
claims. Furthermore, the court concludes after review of the 
amended complaint that the allegations therein meet the criteria 
of the above-cited rules of practice. That is, plaintiff's pleading is 
not so vague or ambiguous that the defendants herein cannot rea- 
sonably be required to frame responsive pleadings. As for the fraud 
claim(s), the circumstances are pleaded with sufficient particulari- 
ty. See generally United States v. F.A.G. Bearings Corporation, 8 
CIT 201, 615 F. Supp. 562 (1984). Cf Simcox v. San Juan Shipyard, 
Inc., 754 F.2d 430, 439 (1st Cir. 1985); Haroco, Inc. v. American Na- 
tional Bank & Trust Co. of Chicago, 747 F.2d 384, 405 (7th Cir. 
1984), aff'd on other grounds, 105 S. Ct. 3291 (1985); Seville Indus- 
trial Machinery Corp. v. Southmost Machinery Corp., 742 F.2d 786, 
791 (3d Cir. 1984), cert. denied, 105 S. Ct. 1179 (1985).? 

In view of the foregoing, it is 

ORDERED that defendants’ motions for more definite statements 
be, and they hereby are, denied; and it is further 

ORDERED that the defendants shall have until June 23, 1986 in 
which to answer or otherwise respond to plaintiff's First Amended 
Complaint; and it is further 

ORDERED that counsel for each of the parties be available for a 
scheduling conference by telephone pursuant to CIT Rule 16(b) at 
11:30 a.m. EDT on June 30, 1986. 


(Slip Op. 86-60) 


DoMINION VENTURES, INC., ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 79-8-01292 
Before DiCar.o, Judge. 


Plaintiffs challenge the United States Customs Service’s classification of com- 
memorative labels as articles of gold under item 656.10, Tariff Schedules of the 
United States (TSUS). 

Held: Although gold is the component material of chief value at the time of man- 
ufacture, the merchandise consists essentially of printed matter, and is classifiable 
as “pictorial matter produced by relief or stencil printing process” under item 
274.70, TSUS. 

[Judgment for plaintiffs.] 


(Decided June 5, 1986) 
Donohue and Donohue (John P. Donohue) for the plaintiffs. 
1 The rule under review in each of those circuit cases was 9(b) of the Federal Rules of Civil Procedure which is 


verbatim the CIT rule and interpreted in the same manner. See, e.g., United States v. Priscilla Modes, Inc., 9 
CIT ——, Slip Op. 85-122 at 3 (Nov. 27, 1985). 
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Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, Department of Justice (Kenneth N. Wolf) for the defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar.o, Judge: Plaintiffs contest the United States Customs 
Service (Customs) classification of merchandise imported from the 
United Kingdom as “Articles of precious metal, including rolled 
precious metal: * * * of gold, including rolled gold” under item 
656.10, Tariff Schedules of the United States (TSUS). Plaintiffs 
claim that the merchandise is properly classified as “pictorial 
matter produced by relief or stencil printing process * * * and not 
specially provided for * * * Other,” under item 274.70, TSUS, or as 
“Printed matter not specially provided for: * * * Other,’ under 
item 274.90, TSUS. The Court holds that Customs classification is 
incorrect, and that the merchandise is properly classified under 
item 274.70, TSUS. 

At trial plaintiffs produced five witnesses and defendant none. 
On the basis of the stipulated facts, the testimony and exhibits of- 
fered at trial, the Court’s assessment of the credibility of the wit- 
nesses, and its examination of the merchandise, the Court makes 
the following factual findings. 

The articles in issue resemble postage stamps and are known in 
the philatelic trade as Staffa stamps or labels (labels). Staffa is a 
small, uninhabited and privately-owned island located off the coast 
of Scotland. The labels are not issued by a governmental body, but 
are produced privately and sold in the United States as collectibles. 

The labels consist of a paper backing to which a gold surface is 
affixed. Gold is the component material of chief value at the time 
of manufacture. The merchandise is produced by a relief or stencil 
printing process variously known as embossing, steel dye engrav- 
ing, blind embossing or printing in relief. The labels are each sold 
at retail in the United States at prices ranging from $20 to $25, 
and were entered at values ranging from $4.50 to $5.00 per piece. 
The labels each contain a few cents worth of gold. Although the 
larger labels contain a larger gold surface, there is no difference in 
price between large and small labels. There is no correlation be- 
tween the price of gold and the value of the labels, and it is com- 
mercially unfeasible to remove the gold from the labels. 

The textual matter on the labels identifies Staffa as the issuing 
authority, the denominational value, the fact that it is 23 karat 
gold, and additional words or phrases that vary depending on the 
theme of the label. The center portion of each label carries pictori- 
al matter pertinent to some commemorative event as, for example, 
seals of each of the original Thirteen Colonies or a reproduction of 
a king, queen or flag. 

The merchandise is sold at retail in the United States principally 
through direct mail marketing. The labels are marketed either as a 
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single offering or as part of a group of labels united by a common 
theme, which is communicated by the textual and pictorial ele- 
ments on the labels. Sales vary depending on the popularity of the 
theme depicted on the labels. 

The sales brochures used to promote the merchandise place over- 
whelming emphasis on the gold content of the labels, suggesting 
that they have intrinsic value as gold articles. Since the labels ac- 
tually offer no practical investment potential as gold articles, the 
brochures are misleading and some possibly frauduient. 

The issue presented is whether the merchandise consists ‘“essen- 
tially of textual or pictorial matter produced by any printing proc- 
ess” within the meaning of Schedule 2, Part 5, headnote 1. Defend- 
ant concedes that if it does, the merchandise is more specifically 
provided for under one of the provisions of Schedule 2, Part 5 than 
under the classified provision. 

Defendant argues that the gold content of the merchandise and 
the manner in which it is sold preclude a finding that the labels 
consist essentially of textual or pictorial matter. In Norman G. 
Jensen, Inc. v. United States, 84 Cust. Ct. 76, C.D. 4846, aff'd, 68 
CCPA 5, C.A.D. 1255, 634 F.2d 1345 (1980), merchandise virtually 
identical to that in this case was held properly classifiable as arti- 
cles of gold under item 656.10, TSUS. The Court first rejected the 
claim that the labels were entitled to duty free entry as postage 
and revenue stamps since the merchandise did not come within the 
common meaning of the term postage stamps. The Court also held 
that the merchandise was not classifiable as pressure sensitive 
strips under item 790.55, TSUS, or as gold leaf under item 644.52, 
TSUS. 

With respect to the tariff items claimed by plaintiffs in this case, 
the Jensen Court heid that the labels could be considered “printed 
matter” within the purview of Schedule 2, Part 5, TSUS. It held 
that the merchandise could not be so classified, however, since 
plaintiffs had failed to prove that the labels consisted “essentially 
of’ textual or pictorial matter, under Schedule 2, Part 5, headnote 
i 


The excerpts from the advertising brochure, which the court 
finds to be the only evidence offered pertinent to the inquiry 
concerning the essential character of the Staffa stamps, indi- 
cate to the court that the desirability of the merchandise is de- 
rived equally, if not principally, from the gold as a source of 
monetary value having an excellent investment potential and 
as a unique and novel substrate for the design thereon. It 
cannot be said that the essential character of the merchandise 
is imparted from the printed matter. 


84 Cust. Ct. at 98. On appeal, the Court of Customs and Patent Ap- 
peals affirmed, adopting the reasoning of the Customs Court. 68 CC 
PA at 8, 634 F.2d at 1347. 
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The Court follows the legal holding in Jensen that “for an article 
to be ‘printed matter’ under part 5 [of schedule 2], the essential 
character of the article must be imparted by the textual and picto- 
rial matter contained thereon.” 84 Cust. Ct. at 92. But this case dif- 
fers from Jensen, in that the brochures introduced at trial do not 
constitute the sole evidence pertinent to the essential character of 
the merchandise. While the manner in which merchandise is ad- 
vertised and marketed is a factor to be considered in determining 
its classification, it is not controlling. Nadel & Sons Toy Corp. v. 
United States, 4 CIT 20, 22 (1982); see Guardian Industries Corp. v. 
United States, 3 CIT 9, 15 n.12 (1982). The Court is not bound by a 
decision involving similar merchandise where new evidence demon- 
strates that it should not be followed. United States v. Stone & 
Downer Co., 274 U.S. 225 (1927); Schott Optical Glass, Inc. v. United 
States, 750 F.2d 62 (Fed. Cir. 1984). 

Defendant argues that the following excerpts from the brochures 
show that the labels are marketed as gold articles: 


See how suprisingly little it now costs to acquire gold. 

A rare series of stamps for collectors and investors minted 
from pure 23 KARAT GOLD. 

A clearly attractive investment that adds to the philatelic 
— of rare postage stamps the monetary value of genuine 
gold. 

* * * combines the joy of collecting exquisitely worked 
stamps with the secure feeling of owning precious gold. 

* * * it affords you the sound basic investment value of real 
gold as well. 

* * * the very first investment to combine the value of 
stamps and gold to such a high degree. 

* * combines the value of gold and the value of a collect- 
ible both. 

Precious metal has always been favored as a hedge against 
inflation. Especially when worked into items that have artistic 
value as well. A Picasso plate in sterling, for example, has 
double value. Its artistic value as a Picasso and its monetary 
value as silver. 

* * * [the official-seal stamps] have exceptional collector’s 
value because they are extraordinarily rare stamps—minted by 
hand in high relief, not merely printed. And they have definite 
monetary value as well, because they are made of pure 23k 
gold instead of paper. 

* * * the first series of gold stamps ever made in the world. 
And they are wonderfully oversized—containing over nineteen 
square centimeters of 23k gold in each [emphasis in original]. 


The Court has examined the brochures and finds that they are at 
best misleading and have little probative value in determining the 
essential character of the merchandise. Defendant argues that Cus- 
toms classification should be upheld since the descriptions of the 
merchandise in the brochures constitute admissions contrary to the 
interest of the importer. But it is not the function of the Court to 
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sustain a higher rate of duty to punish an importer for puffery or 
even outright fraud. In order to preserve uniformity in Customs 
law, the Court is bound to ascertain objectively the essential char- 
acter of the merchandise at the time of importation. See Peter J. 
Schweitzer Division, Kimberly-Clark Corp. v. Uniied States, 54 
CCPA 44, 45-46, C.A.D. 902 (1967); F.W. Myers & Co. v. United 
States, 9 CIT ——, 615 F. Supp. 569, 573 (1985); PPG Industries, Inc. 
v. United States, 4 CIT 148, 148 (1982). 

Having rejected the brochures as evidence that the labels are 
properly classified as articles of gold, the Court finds that the evi- 
dence demonstrates that the imported articles are pictorial labels, 
and do not derive their value from their material components. The 
surfaces of the labels contain only a miniscule amount of gold, of- 
fering no practical investment potential as gold articles. The evi- 
dence is sufficient to overcome the presumptive correctness of the 
government’s classification and to show that the labels are essen- 
tially printed matter under Schedule 2, Part 5, TSUS. 

The labels are produced by a relief of stencil printing process 
within the meaning of the superior heading to item 274.70, TSUS. 
The labels are collectibles which commemorate themes or events. 
The essential characteristic of each label is the pictorial matter de- 
picted thereon. The pictorials are the essential characteristics of 
the labels regardless of the fact that they are printed on paper con- 
taining a slight amount of gold. 


The merchandise consists essentially of printed matter under 
Schedule 2, Part 5, headnote 1 TSUS. The labels are more specifi- 
cally described by item 274.70, TSUS, than by the classified provi- 
sion or item 274.90, TSUS, since the essential feature of the labels 
is the pictorial material rather than the related textual matter. 

Judgment will be entered accordingly. So ordered. 
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